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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Admnistration No. 87,466 


In Re: Estate of 
Mamie Ross, 
Deceased. 


Anna E. Gotthardt, 
Rose EK. Hagan, 
Richard L. Leapley, 
Virginia Leapley 
and 
Anita McCann, 
(Caveators) Plaintiffs 


Vv. 


George A. Adlung, 
(Caveatee) Defendant. 


UNITED STATES OF AMERICA ) 
District of Columbia ) ss: 


1573 Filed Mar. 28, 1955 
Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


Plfs, Ext. #2(id) 
6/21/56 Plaintiff's Exhibit No. 3 


LAST WILL AND TESTAMENT 
of 
MAMIE ROSS 


I, Mamie Ross, a resident of, and domiciled in the City 
of Washington, District of Columbia, do hereby make, 
publish and declare this as and for my Last Will and 
Testament, hereby revoking any and all wills and codicils 
at any time heretofore made by me: 
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FIRST: I direct my Executor, hereinafter named, to 
pay my just debts and the expenses of my last illness and 
funeral and provide a suitable marker or monument for 
my grave in such amount as my said Executor may deem 
proper, without regard to any limitation in the applicable 
local law as to the amount of such expenses. 


SECOND: I give and bequeath the following pecuni- 
ary legacies, absolutely: 


(a) To CHARLES BEHRENS, who resides at 1240 
Fairmont Street, Northwest, Washington, District of 
Columbia, the sum of One Thousand Dollars ($1,000.00), 
if he shall survive me. 


(bo) To THE LITTLE SISTERS OF THE POOR, 
a charitable corporation, Second and H Streets, North- 
east, Washington, District of Columbia, the sum of Ten 
Thousand Dollars ($10,000.00). 


(c) To THE WASHINGTON HOME FOR INCURA- 
BLES, a charitable corporation, 3720 Upton Street, 
Northwest, Washington, District of Columbia, the sum 
of Ten Thousand Dollars ($10,000.00). 


(d) To ANITA (MRS. HARRY A.) MeCANN, who 
resides at 8706 Reading Road, Silver Spring, Maryland, 
the sum of Ten Thousand Dollars ($10,000.00), if she 
survives me. 


(e) To my friends GEORGE A. and MABEL D. 
ADLUNG, who reside at 5518 Thirteenth Street, North- 
west, Washington, District of Columbia, to share 
1574 and share alike or to the survivor, the sum of Ten 
Thousand Dollars ($10,000.00), if either of them 

shall survive me. 


THIRD: I direct my Executor, hereinafter named, to 
sell the land and improvements described as 1303 Ken- 
nedy Street, Northwest, Washington, District of Colum- 
bia, at public or private sale, for such price as my said 
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Executor may deem proper, and I give, devise and be- 
queath the net proceeds of such sale to THE CHRIS- 
TIAN AND ELENORA RUPPERT HOME FOR THE 


AGED, a charitable corporation, 2300 Good Hope Road, © 


Southeast, Washington, District of Columbia, absolutely. 


FOURTH: I hereby give and bequeath to RICHARD 
L. and 'VIRGINIA LEAPLEY, who presently reside at 
5505 Thirteenth Street, Northwest, Washington, District 
of Columbia, absolutely, the balance of the loan due at 
the time of my death which I made them on Lot 15, in 
Square 2933, known as premises Number 5505 Thirteenth 
Street, Northwest, Washington, District of Columbia, and 
it is my will notwithstanding anything else herein men- 
tioned, that at my death such indebtedness shall be con- 
strued as cancelled. 


FIFTH: I hereby give and bequeath to ROSE E. 
(MRS. JOHN F.) HAGAN, who resides at 3401 Six- 
teenth Street, Northwest, Washington, District of Colum- 
bia, absolutely, if she survives me, the balance due at the 
time of my death on my first deed of trust notes (such 
notes to be duly endorsed by my Executor hereinafter 
named and delivered to said legatee), secured on Lot 54, 
in Square 3131, known as premises Number 713 Quincy 
Street, Northwest, Washington, District of Columbia, and 
on Lot 108 in Square 2828, known as premises Number 
1332 Otis Place, Northwest, Washington, District of 

Columbia. 


1575 SIXTH: I hereby give and bequeath to THE 

GERMAN ORPHAN HOME OF THE DISTRICT 
OF COLUMBIA, a charitable corporation, 2300 Good 
Hope Road, Southeast, Washington, District of Colum- 
bia, absolutely, the balance due at the time of my death 
on my first deed of trust notes (such notes to be duly 
endorsed by my Executor hereinafter named and deliv- 
ered to said legatee), secured on Lot 168, in Square 2828, 
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known as premises Number 1302 Spring Road, North- 
west, Washington, District of Columbia, and on Lot 85, 
in Square 2835, known as premises, Number 1362 Oak 
Street, Northwest, Washington, District of Columbia. 


SEVENTH: I hereby give and bequeath to ANNA 
E. GOTTHARDT, who resides at 1316 Monroe Street, 
Northwest, Washington, District of Columbia, absolutely, 
if she survives me, the balance due at the time of my 
death on my first deed of trust notes (such notes to be 
duly endorsed by my Executor hereinafter named and 
delivered to said legatee), secured on Lot 40, in Square 
2838, known as premises Number 1320 Monroe Street, 
Northwest, Washington, District of Columbia. 


EIGHTH: I hereby give and bequeath to GEORGE 
A. and MABEL D. ADLUNG of 5518 Thirteenth Street, 
Northwest, Washington, District of Columbia, absolutely, 
to share and share alike or to the survivor, all of my 
stocks and bonds of which I may die possessed, or to 
which J may be in any manner entitled at the time of 
my death, but only if either of them survive me. 


NINTH: All of the rest, residue and remainder of 
my property and estate, of whatever kind and whereso- 
ever situate, of which I may die seized and possessed, 
or to which I may be in any manner entitled at the time 
of my death, I give, devise and bequeath unto ANNA KE, 
GOTTHARDT, who now resides at 1316 Monroe Street, 
Northwest, Washington, District of Columbia, abso- 

lutely. 


1576 TENTH: I hereby nominate, constitute and 

appoint THE AMERICAN SECURITY AND 
TRUST COMPANY, a corporation, of the City of Wash- 
ington, District of Columbia, to be the sole Executor of 
this my Last Will and Testament, and I direct that no 
bond nor undertaking be required of it in this or in any 
other jurisdiction in which it may be necessary or ad- 
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visable’ for said Executor to qualify. I hereby give to 
my said Executor full power and discretion to do any 
and all things necessary for the complete administration 
of my estate, including the power of selling at public 
or private sale, and without order of Court, any real or 
personal property belonging to my estate, and to com- 
pound, compromise or otherwise settle or adjust any and 
all claims, charges, debts and demands whatsoever against 
or in favor of my estate as fully as I could do if living. 


IN WITNESS WHEREOF, I have hereunto set my 
hand and seal this 7th day of February, 1955. 


/s/ Mamie Ross (SEAL) 


SIGNED, SEALED, PUBLISHED and DECLARED 
by the above-named Testatrix, MAMIE ROSS, as and 
for her Last Will and Testament, in our presence, and 
we, at her request, in her presence, and in the presence 


of one another, have hereunto subscribed our names as 
attesting witnesses, on the day and year last herein- 
before written. 


/s/ Charlotte M. Ailes 
Address: 910 American Security Bldg. 
Washington 5, D.C. 


/s/ Benton C. Tolley, Jr. 
Address: 910 American Security Bldg. 
Washington 5, D.C. 


/s/ Henry F. Kimball, Sr. 
Address: 5908 Namakagan Rd. 
Glen Mar Park, Md. 
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1577 Filed March 3rd, 1955 
Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


Plaintiffs’ exhibit No. 1 


Associates Patent Counsel 
Wm. H. Labofish T. A. Barrington 
Thomas A. Doyle 

JOHN J. O'BRIEN 
Attorney and Counsellor at Law 
Suite 216, Evans Building 
1420 New York Avenue, N. W. 
Washington, D. C. 


National 8-6433 
March 3rd, 1955 
American Security & Trust Company, 
15th & Pennsylvania Ave., N. W., 
Washington, D. C. 


Gentlemen: 


On date of February 8, 1955, you received my will 
dated February 7, 1955, for safe keeping, I having re- 
celved your receipt for the same on that date, receipt 
number 64,985. 


At this date I request that you cause this will to be 
delivered to, or handed over to, my attorney John J. 
O’Brien, address Evans Building, this City, for his at- 
tention, and I ask that this be done forthwith. 


Mr. O’Brien and myself will contact you again in the 
near future as I have contemplated some changes in this 
will. 

Yours very truly, 


/s/ Mamie Ross 
Mamie Ross 
5518 - 13th St. N. W., 
Washington, D.C. 











SA 


Witness: 
Mrs. KE. O. Taylor 
March 4, 1955. 
Received above will 
/s/ John J. O’Brien 
Atty. at Law 
Evans Bldg. 


1578 Filed Sep. 19, 1956 
Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


6/22/56 Plaintiff’s Exhibit No. 5 


POWER OF ATTORNEY 


KNOW ALL MEN BY THESE PRESENTS, that I, 
MAMIE ROSS, a citizen of the United States, residing 
in the District of Columbia, do hereby nominate, consti- 
tute and appoint GEORGE A. ADLUNG, now residing 
at 5518 Thirteenth Street, Northwest, Washington, Dis- 
trict of Columbia (a specimen of whose signature ap- 
pears below), my true and lawful attorney, for me and 
in my name, place and stead to perform any and all acts 
hereinafter set down, as fully to all intents and purposes 
as I might or could do if personally present, with full 
power of substitution and revocation, and I hereby ratify 
and confirm all that my said attorney shall lawfully do 
or cause to be done by virtue thereof, to wit: 


To sign my name to checks for the withdrawal of any 
funds now or hereafter on deposit to my credit with 
THE SECOND NATIONAL BANK OF WASHING- 
TON, a corporation, of the City of Washington, District 
of Columbia, for the purpose of paying all my just debts 
and expenses. 
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IN WITNESS WHEREOF, I have hereunto set my 
hand and seal this 7th day of February, A. D., 1955. 


/s/ Mamie Ross (SEAL) 


Sealed and delivered 
in the presence of: 
Benton C. Tolley, Jr. 


/s/ George A. Adlung 
George A. Adlung 


1579 Filed Sep. 19, 1956 
Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


DISTRICT OF COLUMBIA, ss: 


I, HENRY F. KIMBALL, a Notary Public in and for 
the District of Columbia, do hereby certify that MAMIE 
ROSS, party to a certain Power of Attorney, bearing 
date the 7th day of February 1955, and hereto annexed, 
personally appeared before me in said District, the said 
MAMIE ROSS being personally well known to me as the 
person who executed the said Power of Attorney and 
acknowledged the same to be her act and deed. 


GIVEN, under my hand and seal this 7th day of Feb- 
ruary 1955. 
/s/ Henry F. Kimball, 
Notary Public, D.C. 


My Commission Expires Feb. 14, 1958. 
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1580 Filed Mar. 23, 1955 
Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


Def’t Ext. No. 1 
Plfs. Ext. #5 


LAST WILL AND TESTAMENT 
OF 
MAMIE ROSS 


I, MAMIE ROSS, of the City of Washington, District 
of Columbia, being of sound and disposing mind and 
memory, realizing the certainty of death, but the uncer- 
tainty of the time thereof, and wishing to dispose of my 
property and effects to those to whom I wish the same 
to go, do hereby make, publish and declare this to be 
my last will and testiment, hereby revoking all wills and 
testamentary dispositions heretofore made, and to pro- 
vide as follows: 


FIRST. I direct that all my debts and the expenses 
of my last sickness and burial be paid and as soon after 
my death as is possible, and to spend such sum as my 
executor shall deem proper for the purchase of flowers 
and for a marker for my grave. 


SECOND. I do hereby give, and bequeath, the follow- 
ing legacies: 


(a) To CHARLES BEHRENS, residing at 1240 
Fairmont Street, N. W., Washington, D.C., the sum 
of One Thousand Dollars. 


(b) To MRS. ANITA McCANN, residing at 8706 
Redding Road, Silver Spring, Maryland, the sum of 
One Thousand Dollars. 


(ec) To ANNA E. GOTTHARDT, residing at 1316 
Monroe St., N. W., Washington, D.C., the sum of 
One Thousand Dollars. 


¥ 
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(d) To RICHARD L. and VIRGINIA LEAP- 
LEY, residing at 5505-13th Street, N. W., Wash- 
ington, D.C., the sum of One Thousand Dollars, to 
share and share alike, and in the event of death of 
either one the entire bequest shall go to the other. 


(e) To MRS. LENA PLASKETT, residing at 
5524-13th St., N. W., Washington, D.C., the sum of 
Five Hundred Dollars. 


(f) To DR. A. B. LITTLE, residing at 6911 - 5th 
Street, N.W., Washington, D.C., the sum of Five 
Hundred Dollars. 


(g) To THE LITTLE SISTERS OF THE 
POOR, a charitable corporation, 2nd and H Streets, 
N. W., Washington, D.C., the balance due me at the 

time of my death under a first deed of trust 
1581 note secured on the Lot 54 in Square 3131, 

commonly known as 713 Quincy St, N. W., 
Washington, D.C. 


(h) To THE WASHINGTON HOME OF IN- 
CCURABLES, a charitable corporation, 3720 Upton 
Street, N. W., Washington, D.C., the balance due at 
the time of my death on first deed of trust notes 
secured on Lot 168, Square 2828, commonly known 
as 1302 Spring Road, N. W., Washington, D.C., and 
on Lot 85, Square 2835, commonly known at 1362 
Oak Street, N. W., Washington, D.C. 


(i) To my friends, GEORGE A. and MABEL D. 
ADLUNG, residing at 5518-13th St., N. W., Wash- 
ington, D.C., to share and share alike, or to the sur- 
vivor of them, the land and improvements thereon 
described as Lot 22, Square 2801, being the premises 
commonly known as 1303 Kennedy St., N. W., Wash- 
ington, D. C. 


(j) To MRS. MILDRED KNOWLES, JR., or her 
heirs, she residing at 6102-44th Place, Riverdale, 
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Maryland, the balance due at the time of my death 
on the first deed of trust notes secured on Lot 15, 
Square 2933, being the premises commonly known as 
5505 - 13th St., N. W., Washington, D.C. 


(k) To THE GERMAN ORPHAN HOME OF 
THE DISTRICT OF COLUMBIA, a charitable cor- 
poration, 2300 Good Hope Road, S.E., Washington, 
D.C., the balance due me at the time of my death 
on first deed of trust notes secured on Lot 40, Square 
2838, commonly known as 1320 Monroe St, N. W., 
Washington, D.C. 


(1) To THE CHRISTIAN ELEANOR RUPERT 
HOME FOR THE AGED, a charitable corporation, 
2300 Good Hope Road, 8. E., Washington, D.C., the 
balance due me at the time of my death on the first 
deed of trust note secured on Lot 108, Square 2828, 
commonly known as 1323 Otis Place, N. W., Wash- 
ington, D.C. 


THIRD. All the rest, residue and remainder of my 
estate, whether it be real, personal or mixed, I give and 
bequeath, absolutely, share and share alike, or to the 
survivor of them, to my friends, GEORGE A. and 

MABEL D. ADLUNG, residing at 5518-13th 
1582 Street, N. W., Washington, D.C. 


FOURTH. I hereby nominate, constitute and 
appoint GEORGE A. ADLUNG, to be the sole Executor 
of this my Last Will and Testament, and I direct that 
no bond nor undertaking be required of it in this or in 
any other jurisdiction in which it may be necessary or 
advisable for said Executor to qualify. I hereby give to 
my said Executor full power and discretion to do any 
and all things necessary for the complete administration 
of my estate, including the power of selling at public or 
private sale, and without order of Court, any real or 
personal property belonging to my estate, and to com- 
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pound, compromise or otherwise settle or adjust any and 
all claims, charges, debts and demands whatsoever against 
or in favor of my estate as fully as I could do if living. 


IN WITNESS WHEREOF, I have hereunto set my 
hand and seal this 5th day of March, 1955. 


/s/ Mamie Ross (SEAL) 


SIGNED, SEALED, PUBLISHED and DECLARED 
by the above-named Testatrix, MAMIE ROSS, as and 
for her Last Will and Testament, in our presence, and 
we, at her request, in her presence, and in the presence 
of one another, have hereunto subscribed our names as 
attesting witnesses, on the day and year last herein- 
before written. 


/s/ John J. O’Brien 
Address: Evans Bldg. 

/s/ Henry J. Siegman 
Address: Evans Bldg. 

/s/ Frank W. Vanderhoff 
Central Bldg. 


1583 6/21/56 Plaintiff’s Exhibit No. 2 


POWER OF ATTORNEY 


KNOW ALL MEN BY THESE PRESENTS, that I, 
MAMIE ROSS, a citizen of the United States, residing 
in the City of Washington, in the District of Columbia, 
do hereby constitute, nominate and appoint, George A. 
Adlung, now residing at 5518 Thirteenth Street, North- 
west, Washington, D.C., a specimen of whose signature 
appears below, my true and lawful attorney, for me and 
in my name, place and stead, to perform any and all acts 
hereinafter set forth, as fully and to all intents and pur- 
poses as I might or could do if personally present, with 
full power of substitution and revocation, and I hereby 
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ratify and confirm all that my said attorney shall law- 
fully do or cause to be done by virtue thereof, to wit: 


To SIGN my name to checks for the withdrawal of 
funds now or hereafter on deposit to my credit with the 
SECOND NATIONAL BANK OF WASHINGTON, The 
ORIENTAL BUILDING AND LOAN ASSOCIATION, 
The WASHINGTON PERMANENT BUILDING ASSO- 
CIATION, the LIBERTY BUILDING AND LOAN AS- 
SOCIATION, and/or the PERPETUAL BUILDING 
AND LOAN ASSOCIATION, all of Washington, D.C., 
for the purpose of paying all my just expenses and debts. 


IN WITNESS WHEREOF, I have hereunto set my 
hand and seal, in the City of Washington, District of 
Columbia, this 5th day of March, 1955. 


/s/ Mamie Ross (SEAL) 
Sealed and delivered 


in the presence of: 
John J. O’Brien 


/s/ George A. Adlung 
Signature, Attorney-in-fact. 


1584 Filed Mar. 29, 1955 
Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


PETITION FOR PROBATE AND 
LETTERS TESTAMENTARY 


The petition of GEORGE A. ADLUNG shows to this 
Court as follows: 


1. That he is a citizen of the United States and a resi- 
dent of the District of Columbia. 


2. That MAMIE ROSS, late an adult citizen of the 
United States and a resident of the District of Columbia, 
died in the District of Columbia on March 10, 1955. 
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3. That the last will and testiment of said decedent, 
dated March 5, 1955, is on file in this Court, its execu- 
tion duly proven, and your petitioner is named executor 
in said document, and petitioner is entitled to the residue 
of the estate after payment of debts and legacies. 


4, That said decedent died possessed of the following 
personal property, to wit: 


Funds on hand in following: 


Oriental Building Association................------.-. $11,509.31 
Liberty Building Association................-.----0++: 11,529.35 
Perpetual Building Association...................... 12,055.73 
Washington Permanent Building Associa- 

LOUD, «sons asa baesel enced ea sosccheisapieaacenllasdinsslahods 10,893.80 
Credits hands of George A. Adlung.............. 197.14 
Dividend, Pennsylvania Railroad...................... 2.15 
Ernst notes, total, Sith Ol scsiccccccccescsnssnaccsvssecens 49,904.48 

Government (U.S.) Bonds, face value (matur- 
ity), $21,200., present value about............ 17,000.00 


Stocks as follows: 
30 shares Potomac Electric ($3.60 pref)...... 1,275.00 


11 shares Pennsylvania Railway.................... 297.00 
PLR sia el gue Ed eye); | ce eee 107.50 
22 shares Washington Gas Light.................... 2,178.00 

IN cine kadai sri nce asl $118,150.06 


1585 Decedent died possessed of the following real 
estate, all situated in the District of Columbia: 


Land and improvements, property known 

as 1303 Kennedy St., N. W., (lot 22, sq. 
2801 with improvements) valued at.......... $ 14,000.00 

That the total value of the estate of decedent 
as to both real and personal.....................-.-- $132,150.06 
5. Decedent left debts in the total sum of $2,919.25 as 
follows: Funeral bill, $634.95; grave marker, $350.; ex- 
pense of perpetual care, $150.; O’Donnell’s Pharmacy, 
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$32.98; Dr. A. B. Little, $72.; Nurses, Mrs. Charles Duff, 
$25., and Miss Marina Hamilton, $25.; Sinclair Refining 
Co., $20.; C & P Telephone Co., $6.50; Washington Gas 
Light Co., $3.50; Potomac Electric Power Co., $5.; Kann’s 
Department Store, $8.75; also income taxes for year 1954 
and 1955 to United States and District of Columbia Gov- 
ernment in amounts approximately $1,500.; District of 
Columbia property tax, $85.57. 


6. Decedent left surviving her no heirs at law or next 
of kin; decedent was never married during her life time. 


WHEREFORE, the premises considered, petitioner 
prays: 
1. That the said will, dated March 5, 1955, be admitted 


to probate and received as the last will and testament of 
MAMIE ROSS, deceased. 


2. That letters testamentary be granted to your peti- 
tioner, and that he be permitted to qualify by giving such 
bond as to the Court shall be deemed proper. 


3. For such other and further relief as shall be meet 
and just. 


/s/ George A. Adlung 
Petitioner 


/s/ John J. O’Brien 
JOHN J. O'BRIEN, 
Attorney for petitioner, 
Evans Building. 


DISTRICT OF COLUMBIA, ss: 


GEORGE A. ADLUNG, being first duly sworn, deposes 
and says that he has read the foregoing petition by him 
subscribed, and knows the contents thereof, and 

1586 that the same is true of his own knowledge, except 
as to the matters therein stated to be alleged upon 


> 


7! ey 
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information and belief, and that as to those matters he 
e believes it to be true. 








- | /s/ George A. Adlung 





: Subscribed and sworn to before me this 25th day of 
a March, 1955. 






/s/ Dorothy L. Barnes 
ns Notary Public, D.C. 
> I personally guarantee the payment of costs amounting 





to $15.00. 
| /s/ John J. O’Brien 
a [SEAL] Attorney 









o * a * * 











1587 Filed May 27, 1955 
Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 








F PETITION FOR CAVEAT ETC. 


* The petition of Anna E. Gotthardt, Rose E. Hagan, 
Richard L. Leapley, Virginia Leapley, and Anita Mc- 
Cann, show unto the Court as follows: 


1. That they are all citizens of the United States, of 
full age, and residents of the District of Columbia with 
exception of Anita McCann, who is a resident of the 
State of Maryland, and that they are all beneficiaries 
of the aforesaid decedent, named by her in a will dated 
the 7th day of February, 1955, which was duly and regu- 
larly executed by the said decedent, and which was in 
full force and effect at the time of decedent’s death, a 
copy of which is on file in the Office of the Register of 
. Wills in this Court. 


: 2. That petitioners have notice that a certain paper- 
> writing bearing date of the 5th day of March, 1955, has 
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been filed in this Court as the last will and testament 
of the said Mamie Ross. 


3. That their interests will be injuriously affected by 

the allowance of said pretended will, or its admis- 

1588 sion to probate; that they do hereby contest the 

probate and validity of said paper-writing pur- 

porting to be the last will and testiment of Mamie Ross, 
deceased, and for that purpose allege: 


First. 


That the said paper-writing bearing date of the 5th 
day of March, 1955, is not the last will and testament 
of said decedent. 


Second. 


That the attesting witnesses to said alleged will did 
not, nor did any of them, sign his or her name as a 
witness to the said alleged will at the request of the said 
Mamie Ross. 


Thard. 


That the said deceased was not, at the time of the 
alleged making and subscribing, or of the acknowledge- 
ment by her of the said paper-writing, of sound mind 
and memory or in any respect capable of making a will. 


Fourth. 


That the said paper-writing purporting to be the last 
will and testament of said deceased, was obtained and 
the execution thereof procured from the said Mamie Ross 
by fraud and deceit exercised upon her by George A. 
Adlung and Mabel D. Adlung, or some other person or 
persons unknown to petitioners. 


Fifth. 


That the said paper-writing purporting to be the last 
will and testiment of said deceased, was obtained, and 
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the execution thereof procured from the said Mamie Ross 
by undue influence, duress and coercion exercised upon 
her by George A. Adlung and Mabel D. Adlung, or some 
other person or persons unknown to petitioners. 


4. Petitioners are advised that a period of at least 
several months will elapse before determination of the 
issues to be framed upon the caveat can be had, and 
petitioners accordingly state that a Collector should be 

appointed to collect, conserve and administer upon 
1589 the assets of the estate of decedent pending con- 
clusion of this litigation. 


WHEREFORE, premises considered petitioners pray: 

1. That process may issue from this Court requiring 
the parties at interest to answer the exigencies of 
this petition. 

2. That said paper-writing be refused probate. 


3. That issues be framed between the caveators and 
the caveatees of the alleged will, to be tried by a 
jury to determine the facts of the alleged will. 


4. That a Collector or Collectors may be appointed, 
to take charge of the estate of said deceased, to 
serve under bond until the termination of this 
caveat proceeding. 


5. And for such other and further relief as may be 
just and proper. 

/s/ Anna E, Gotthardt 

/s/ Rose E. Hagan 

/s/ Richard L. Leapley 

/s/ Virginia Leapley 

/s/ Anita McCann 

Petitioners. 


/s/ O. R. MeGuire 
O. R. McGuire 
/s/ Vivian O. Hill 
Vivian O. Hill 
Southern Building, 
Attorneys for Petitioners. 
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1590 District of  ) 
Columbia _) 


Anna E. Gotthardt; Rose E. Hagan; Richard L. Leap- 
ley; Virginia Leapley; Anita McCann; all first being duly 
sworn according to law, upon their oath say that they 
have read and understand the foregoing Petition for 
Caveat, by them individually subscribed, and that they 
know the contents thereof, and all say the same is true 
and correct to the best of their knowledge, information 
and belief. 


/s/ Anna E, Gotthardt 
/s/ Rose E. Hagan 
/s/ Richard L. Leapley 
/s/ Virginia Leapley 
/s/ Anita McCann 


Subscribed and sworn to before me in the District of 
Columbia by each of the foregoing parties, this 26th day 
of May, 1955. 

/s/ Elizabeth G. Soutter 
[SEAL] Notary Public, 
| District of Columbia 


1591 Copy of the foregoing and hereunto attached 
Caveat received by me this 26th day of May, 1955. 


/s/ John J. O’Brien 
John J. O’Brien, 


Attorney for 
George A. Adlung, 
Proponent of Will dated 
March 5, 1955 
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1592 Filed July 18, 1955 


Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


ORDER APPOINTING A COLLECTOR, ETC. 


Upon consideration of the Motion filed herein by Anna 
K. Gotthardt, Rose E. Hagan, Richard L. Leapley, Vir- 
ginia Leapley, and Anita McCann, Caveators, through 
their attorneys, on June lst, 1955, for the issuance of 
Letters of Collection upon the Estate of Mamie Ross, 
deceased, and it appearing to the Court that there is suf- 
ficient cause for the immediate issuance of Letters of 
Collection, it is this 18th day of July, 1955, 


ADJUDGED, ORDERED AND DECREED: 


That Union Trust Co. be, and it hereby is appointed 
Collector, with full power and authority to take posses- 
sion of, hold, manage, conserve and control all real estate 
affected by the will in dispute, as well as the personal 
property of said decedent, and to discharge pendente lite 
all the duties of an administrator, including the payment 
of debts, and that Letters Ad Colligendum issue to the 
said Union Trust Co. 


It is further ordered that the Motion of George A. 
Adlung, Caveatee, through his attorney, for appointment 
as Collector herein be and the same hereby is denied. 


/s/ Edward A. Tamm 
Judge 
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1593 Filed July 30, 1955 
Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


ANSWER TO CAVEAT 


GEORGE A. ADLUNG and MABEL D. ADLUNG, 
adult citizens of the United States and residents of the 
District of Columbia, answer the petition for caveat filed 
herein as follows: 


1. Allegations of paragraph one are neither admitted 
nor denied. 


2. Allegations of paragraph two are admitted. 


3. Allegations of paragraph three are denied 2m toto, 
with the exception of the allegation that the petitioners 
herein contest the probate and validity of the paper- 


writing herein, which is admitted. 


4. Allegations of paragraph four are denied. 


5. Further answering the petition herein, your re- 
spondents say the paperwriting herein referred is a valid 
will of the decedent, executed and witnessed in accord- 
ance with law by decedent, who was fully capable of 
executing said instrument. 


WHEREFORE, having fully answered, respondents 
pray: 
1. The petition herein be dismissed. 
2. That the petition for probate and letters testa- 


mentary issue herein, as prayed for in the petition 
filed herein by George A. Adlung. 
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3. For such further relief as shall be deemed 
proper. 


/s/ John J. O’Brien 
JOHN J. O’BRIEN, 
Attorney for caveatees, 
Evans Building. 
/s/ George A. Adlung 
/s/ Mabel D. Adlung 


DISTRICT OF COLUMBIA, ss: 


GEORGE A. ADLUNG and MABEL D. AD- 

1594 LUNG, being first duly sworn on oath according 

to law, depose and say that they have read the 

foregoing answer to caveat, by them subscribed, that they 

know the contents thereof, and that the matters and 
things therein set forth are true in all respects. 


/s/ George A. Adlung 
/s/ Mabel D. Adlung 


Subscribed and sworn to before me, this 21st day of 
July, 1955. 
/s/ Dorothy L. Barnes 
[SEAL] Notary public, D. C. 


Copy of the foregoing Answer to Caveat was mailed, 
postage prepaid, this 22nd day of July, 1955, to the At- 
torneys of Record of the Petitioners for Caveat, Htc. 


/s/ John J. O’Brien 
JOHN J. O'BRIEN, 
Attorney for Caveatees, 
Evans Building. 
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1595 Filed Aug. 30, 1955 


Theodore Cogswell, Register of Wills, D.C. 


Clerk of Probate Court 


Form No. 56 Administration No. 87,466 
UNITED STATES DISTRICT COURT FOR THE 


DISTRICT OF COLUMBIA 
Holding a Probate Court 


INVENTORY OF MONEY AND DEBTS 


DUE TO DECEASED 


Estate of Mamie Ross, date of death March 10th, 1955 


The Second National Bank—checking account 


balance as of date of death..........2.....-.....---- $ 1,671.82 


Liberty Building Association—savings account 
‘balance as of date of death...............--.-...--- 
Oriental Building Association—savings account 
balance as of date of death...........W......-.-....-- 
Perpetual Building Association—savings ac- 
eount balance as of date of death................ 
Washington Permanent Building Association— 
savings account balance as of date of death 

Dividends: 

40 shs. Capital Transit Company capital, par 
$19.50, payable to stockholders of record 
Neston. 7, TOO. cccmenccincaasatennenaaiaeetss 

11 shs. Pennsylvania Railroad Company com- 
mon, par $50., payable to stockholders of 
record February 7, 1955-.......-0-----ccse-----.0 

22 shs. Washington Gas Light Company $4.25 
cumulative prfd. due Feb. 10, 1955........... 

30 shs. Potomac Electric Power Company 
3.60% prfd. par $50., payable to stock- 
holders of record March 7, 1955.02.22... 


11,529.35 
11,707.51 
12,224.40 


11,054.69 


12.00 


2.75 


23.38 


13.50 
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Bonds: (Interest) 
$16,700. United States Savings Bonds, Series 


“hy? 
Amount Issue date Value 
$2,700. January 1944 $2,781.00 
1,000. June 1945 980.00 
1,500. April 1946 1,410.00 
500. July 1947 450.00 
1,000. Nov. 1948 840.00 


5,000. May,1949-Aug.1949 4,150.00 
5,000. April 1950 4,050.00 14,661.00 


$1,500. United States Savings 214% Series 
“Gq” due 8/1/61 


TAR GROIN sscaisccsnciencecoicnenntananl $1,500.00 
accrued from 2/1/55 to 3/10/55 4.06 1,504.06 
1596 $3,000. United States Savings Series 
“K” due 3/1/65 
beet ora oo ed $3,000.00 
interest due 3/1/55 ..............---- 41.40 
Accrued from 3/1/55 to 3/10/55 2.07 3,043.47 
Notes: 


$11,250. Note of Curtis L. & Effie M. War- 
ren, formerly Sophie Comert 5% pay- 
able $80.00 monthly on the 29th, se- 
cured on lot 108, square 2828—unpaid 


NN aa aa he cin eepoeecin annie $9,838.83 
Interest due 2/28/55 ................ 41.00 
Accrued from 2/28/55 to 3/10/55 12.30 9,892.13 


$10,500. Note of Edith Veronica Smith, 5% 
payable $85.00 monthly on 17th, secured 
on lot 54, square 3131—unpaid 
Ti RIOD... cconsaniaeincnenmapemasercanats $6,892.21 
‘Accrued from 2/17/55 to 3/10/55 19.15 6,911.36 
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$9,250, Note Martha E. Fariss, assumed by 

Ethel L. Holden, 444% payable $75.00 

monthly on the 1st, secured on lot 168, 

square 2828—unpaid balance -.$5,660.10 

Accrued from 3/1/55 to 3/10/55 6.37 5,666.48 
$2,800. Note of Harold & Annie M. Bur- 

rell, 6% (Second Deed of Trust Note) 

payable $30. monthly on the Ist, secured 

on lot 85, Sq. 2835—unpaid 

ANG eects eer $ 573.68 

Accrued from 3/1/55 to 3/10/55 86 974.54 
$8,000. Note of Harold & Annie M. Bur- 

rell, 5% payable $50. monthly on the 

first, secured on lot 85, Square 2835— 

WNPSIG DAIANCE seceerrenerees $6,670.44 


Acerned from 3/1/55 to 3/10/55 8.34 6,678.78 
$9,000. Note of James Mahy, formerly 


Clara R. Amen, 5% payable $75.00 
monthly on 18th, secured on lot 40, 
square 2838—unpaid balance....$6,921.65 
interest from 11/18/54 to 
74 fo 5 ce 85.93 
Accrued from 2/18/55 to 3/10/55 18.27 7,025.85 
$14,500. Note of Richard L. & Virginia 
Leapley 5% payable $100. monthly on 
1st, secured on lot 15, square 2933— 
Unpaid balance ............../ $13,503.01 
Accrued from 3/1/55 to 3/10/55 16.88 13,519.89 
Chesapeake & Potomac Telephone Com- 


jh |: | Sn eee er eo eee ee 22.31 
Leland Memorial Hospital—refund ............ 130.05 
51 2 eee ne ne eee ener vn Fe ne $117,869.32 


District of Columbia, to wit: 


Thomas §. Lawson, Assistant Secretary of Union Trust 
Company of the District of Columbia, Collector of the 
estate of MAMIE ROSS, late of the District of Colum- 
bia, deceased, does solemnly swear that the foregoing 
schedule is a true and perfect inventory of all the Money 
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belonging to the deceased, and of all the Debts due the 
said deceased, which have come to our hands or knowl- 
edge and that we will well and truly charge ourselves 
with all money and all and every such debt or debts as 
shall hereafter come to our knowledge or possession. 


UNION TRUST COMPANY OF THE 
DISTRICT OF COLUMBIA 
Collector of the estate of Mamie Ross, 
deceased. 


By: Thomas S. Lawson 
Thomas 8S. Lawson, 
Assistant Secretary 


Sworn to and subscribed before me this 29th day of 
August, A.D. 1955. 


/s/ Charles A. Baldwin 
Notary Public 


My Commission Expires December 14, 1959. 


1597 March 10/55 
Form No. 10 


WARRANT TO APPRAISERS AND RETURN 
Estate of Mamie Ross No. 87466, Administration 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
Holding Probate Court 


The President of the United States to Cyril J. Smith and 
Byron K. Welch, Greeting: 


KNOW YOU, That in confidence of your prudence and 
fidelity, you are by these presents appointed and invested 
with power and authority, jointly to appraise the goods, 
chattels, and personal estate of Mamie Ross, late of the 
District of Columbia, deceased, so far as they shall come 
to your sight and knowledge, each of you having first 
taken the oath (or affirmation) hereto annexed, a cer- 
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tificate whereof you are to return, under your hands and 
seals. You will also make and certify a schedule of the 
said goods, chattels, and personal estate by you ap- 
praised, in which you are to set down in a column or 
columns opposite to each article, the value thereof, in 
dollars and cents, and deliver the same to the Collector 
to be returned to him as a part of his inventory of the 
said estate. 


Witness, the Honorable Bolitha J. Laws, Chief Judge 
of said Court, this eighteenth day of July, A.D. 1955. 


Attest: 
/s/ Theodore Cogswell 
Register of Wills for the 
District of Columbia, 
Clerk of the Probate 
[SEAL] Court. 


District of Columbia, to wit: 


We do swear (solemnly, sincerely, and truly affirm) 
that we will well and truly, without partiality or preju- 
dice, value and appraise the goods, chattels, and personal 
estate of Mamie Ross, deceased, so far as the same shall 
come to our sight and knowledge, and will, in all respects, 
perform our duty as appraisers to the best of our skill 
and judgment. So help us God. 

/s/ Cyril J. Smith 
/s/ Byron K. Welch 


Sworn to and subscribed this 4th day of August, A.D. 
1955. 


/s/_ Alvina M. Inez 
Deputy Register of Wills 
for the District of 
Columbia, 
Clerk of the Probate Court. 
UNION TRUST CO. 
John J. O’Brien, Evans Bldg. 


| aS Ce Ree ee ee ee ee ee, SER eS | a ee ee ee ee | 
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1598 Filed Sep. 7, 1955 
Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


RETURN OF APPRAISERS 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


HOLDING PROBATE COURT 


Estate of Mamie Ross, Deceased. 
No. 87466, Administration 


In execution of the foregoing warrant, issued out of 
the United States District Court for the District of Co- 
lumbia to us directed, and in pursuance of the oath by us 
taken and subscribed thereunder, we proceeded, after due 
notice to Union Trust Co. of the D.C., party in interest, 
on the 4th day of August, A.D. 1955, and from day to 
day thereafter, in the presence of a rep. of the above 
named the col., at 1303 Kennedy St., N. W. and Un. Tr. 
Co. to appraise, in dollars and cents, and item by item, 
the goods, chattels, and personal estate of the said Mamie 
Ross, deceased, excepting money and debts due to said 
decedent; after which we delivered to Union Trust Co. 
of the D.C. the said col. a schedule of the said appraise- 
ment, the totals of the same being— 


Stocks and fixtures 
BN er acitessen che cian otiasia anaes $4,555.23 


/s/ ‘Cyril J. Smith (SEAL) 
/s/ Byron K. Welch (SEAL) 


Appraiser’s fee $9.10 9/7/55 














30 A 


1599 Filed Dee. 6, 1955 
Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


AMENDED ANSWER TO PETITION FOR CAVEAT 


The answer of George A. Adlung, the executor named 
in that certain paper writing bearing date the 5th day 
of March, 1955, filed in this court and purporting to be 
the last will and testament of Mamie Ross, deceased, to 
the caveat of Anna EK. Gotthardt, Rose E. Hagan, Richard 
L. Leapley, Virginia Leapley and Anita McCann, says: 


1. This respondent admits the allegations of paragraph 
1 of the petition, except the allegation that the will dated 
the 7th day of February, 1955, was in full force and effect 
at the time of the decedent’s death, which allegation this 
respondent denies and says that the said will dated the 
7th day of February, 1955, was revoked by tearing the 
same by the testatrix herself. 


2. The allegations of paragraph 2 of the petition are 
admitted. 


3. The allegations of paragraph 3 of the petition are 
denied, except the allegation that the petitioners contest 
the probate and validity of the paper writing bearing 
date the 5th day of March, 1955, which allegation is ad- 
mitted but this respondent says that the said petitioners 
have no interests that will be injuriously affected by the 
admission of the said paper writing dated the 5th day 
of March, 1955, to probate and record as the last will and 
testament of Mamie Ross, deceased, because, as herein- 
before shown, the paper writing dated the 7th day of 
February, 1955, was revoked by tearing the same by the 
testatrix herself. Answering the remaining allegations of 
paragraph 3 of said petition, this respondent states as 
follows: 
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First: This respondent denies the allegation that the 
said paper writing bearing date the 5th day of March, 
1955, is not the last will and testament of Mamie Ross, 

deceased. 


1600 Second: This respondent denies the allegation 

that the attesting witnesses to said will did not, 
nor did any of them, sign his or her name as a witness 
to the said alleged will at the request of the said Mamie 
Ross. 


Third: This respondent denies the allegation that the 
said decedent was not, at the time of the making and 
subscribing or of the acknowledging by her of the said 
paper writing, of sound mind and memory or in any re- 
spect capable of making a will. 


Fourth: This petitioner denies the allegation that the 
said paper writing purporting to be the last will and 
testament of said deceased, was obtained and the execu- 
tion thereof procured from the said Mamie Ross by fraud 
and deceit exercised upon her by this respondent, George 
A. Adlung and Mabel D. Adlung, or some other person 
or persons unknown to the petitioners. 


Fifth: This respondent denies the allegation that the 
said paper writing purporting to be the last will and 
testament of said deceased, was obtained, and the execu- 
tion thereof procured from the said Mamie Ross by undue 
influence, duress and coercion exercised upon her by this 
respondent, George A. Adlung and Mabel D. Adlung, or 
some other person or persons unknown to the petitioners. 


Further answering, this respondent avers the facts to 
be that the said paper writing bearing date the 5th day 
of March, 1955, is the last will and testament of Mamie 
Ross, deceased; that at the time of the execution thereof, 
the said Mamie Ross was of sound and disposing mind 
and memory and capable of executing a valid will, deed 





32 A 


or contract; that at the date of her execution of said 
will, the decedent declared to the attesting witnesses that 
said paper writing was the last will and testament of 
her, the said Mamie Ross; that all of the attesting wit- 
nesses signed their names as witnesses to the said will 
at the request of the said Mamie Ross, in her presence 
and in the presence of each other; and that the said 
paper writing was not executed under fraud, deceit, undue 
influence, duress or coercion of George A. Adlung and 
Mabel D. Adlung or any other person or persons whatso- 
ever. 


1601: Further answering, this respondent says that 

before issues are framed and tried before a jury 
to determine the truth of the allegations of the aforesaid 
caveat, an issue should be framed and tried before a 
jury to determine the truth of the allegation of this 
answer that the paper writing bearing date the 7th day 
of February, 1955, was revoked by tearing the same by 
the testatrix herself. 


/s/ George A. Adlung 
GEORGE A. ADLUNG 


DISTRICT OF COLUMBIA, ss: 


I, George A. Adlung, do solemnly swear that I have 
read the foregoing amended answer to petition for caveat, 
by me subscribed, and know the contents thereof; that 
the statements therein made of personal knowledge are 
true and those made upon information and belief I be- 
lieve to be true. 


/s/ George A. Adlung 
GEORGE A. ADLUNG 


ee, 5 ee, 5  . ame, |, ee A ee ee 6 el ee ee, i 
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Subscribed and sworn to before me this 25th day of 
October, 1955. 
/s/ Genevieve M. Foreman 
Notary Public, D.C. 


My commission expires Sept. 1, 1957. 
[SEAL] 


/s/ Arthur J. Hilland 
ARTHUR J. HILLAND 
902 Shoreman Building 
/s/ John J. O’Brien 
JOHN J. O'BRIEN 
Evans Building 
Attorneys for Caveatee 


Service of a copy of the foregoing Amended Answer 
to Petition for Caveat is hereby acknowledged this 29th 
day of October, 1955. 

O. R. McGUIRE 
VIVIAN O. HILL 
O. R. McGuire 


1602 Filed Dec. 6, 1955 
Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


ORDER FRAMING PRELIMINARY ISSUE 


Upon consideration of the caveat of Anna E. Gotthardt, 
Rose E. Hagen, Richard L. Leapley, Virginia Leapley 
and Anita McCann, filed herein against a certain paper 
writing bearing date the fifth day of March, 1955, filed 
herein, purporting to be the last will and testament of 
Mamie Ross, deceased, and of the answer and amended 
answer of George A. Adlung, filed thereto, it is, by the 
court, this 6th day of December, 1955, 
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ORDERED, that the following preliminary issue be 
and hereby is framed to be tried before a jury on the 
20 day of January, 1956. 


Was the paper writing bearing date of February 7th, 
1955, purporting to be the last will and testiment of 
Mamie Ross, deceased, revoked by her tearing same of 
her own free will and accord, at a time when she was 
of sound mind and memory, capable of executing a valid 
deed or contract, and without any undue influence, co- 
ercion, fraud or deceit being practiced upon her by George 
A. Adlung, Mabel D. Adlung, or any other person or 
persons? 


/s/ Luther Youngdahl 
JUDGE 


1603 — Filed Mar. 8, 1956 
Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


ORDER ALIGNING THE PARTIES 


It is by the Court this 8th day of March, 1956, in con- 
sideration of the preliminary issue framed herein to de- 
termine whether the paper-writing bearing date of Feb- 
ruary 7th, 1955, purporting to be the last will and testa- 
ment of Mamie Ross Deceased, was revoked by tearing, 


ORDERED: 
The the parties plaintiff in this hearing be, 


Anna E. Gotthardt 
Rose E, Hagan, 
Richard L. Leapley, 
Virginia Leapley, 
Anita MeCann 


and that the party defendant be, George A. Adlung. 
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By the Court: 
/3/ Edward A. Tamm 
Judge 


Seen 
/s/ Vivian O. Hill 

Atty. for Caveaters, Plaintiffs 
/s/ Arthur R. Hilland 

Attorney for Defendant-Caveatee 


1604 Filed Mar. 15, 1956 
Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


Thursday, March 15, 1956 
Civil Division Nos. 5 and 8 
Judge Luther W. Youngdahl, Presiding 


sd * * * 


Now come here again the parties aforesaid in manner 
aforesaid, and the same jury and alternate jurors that 
were respited yesterday; whereupon the trial was re- 
sumed; the alternate jurors were discharged, and the 
jury, after the case is given them in charge, upon their 
oath say: 


In answer to the Prelimimary Issue: 


Was the said paper writing dated February 7, 1955, 
and purporting to be the last will and testament of Mamie 
Ross, deceased, torn by said Mamie Ross? 

They answer “No.” 
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1605 Filed Apr. 10, 1956 
Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


ORDER UPON VERDICT OF JURY ON 
PRELIMINARY ISSUE 


It appearing to the Court that the preliminary issue 
framed herein on the 6th day of December, 1955, to deter- 
mine whether the paper-writing bearing date of February 
7th, 1955, purporting to be the last will and testament of 
Mamie Ross, deceased, was revoked by her tearing same 
was duly submitted to a jury, which was directed to 
answer the following questions: 


1. Was the said paper writing dated February 7th, 
1955, and purporting to be the last will & Testa- 
ment of Mamie Ross, deceased, torn by said Mamie 
Ross? 


. Was the deceased, Mamie Ross, of sound mind and 
memory, and capable of executing a valid deed or 
contract, at the time of the tearing by her on March 
5th, 1955, of the paper writing dated February 7th, 
1955? 011) {1 se 


. Was the said paper writing dated February 7th, 
1955, and purporting to be the last will & testa- 
ment of Mamie Ross, deceased, torn by her as a 
result of any undue influence practiced upon her? 

SIN OF sccacsirscscwaveinasnscite 


with instruction that if they find from the evidence the 
answer to the first question in the negative, it would be 
unnecessary for them to answer either of the two remain- 
ing questions, and the said jury answered the said first 
question in the negative, and there being no other evi- 
dence adduced in the case to show the said paper writ- 
ing was otherwise revoked, upon consideration of which, 
it is by the Court, this 18th day of March, 1956, 
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ADJUDGED, ORDERED AND DECREED: 


1. That the said will of Mamie Ross, bearing date of 
February 7th, 1955, for the purpose of this preliminary 
issue, was duly established by the evidence according to 
law, as the will and testiment of Mamie Ross, deceased. 


2. That the said will of Mamie Ross, bearing date of 
February 7th, 1955, was not revoked by her tearing same, 
and that it remained in full force and effect until the date 
of her death, except for whatever effect the provisions of 
the paper writing filed in this cause, bearing date of 
March 5th, 1955, purporting to be the last will and testa- 
ment of Mamie Ross, may have upon it in that regard. 


/s/ Luther W. Youngdahl 
Judge 


1606 Filed May 1, 1956 
Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


ORDER FRAMING ISSUES 


Upon consideration of the caveat of Anna BE. Gotthardt, 
Rose E. Hagan, Richard L. Leapley, Virginia Leapley, 
and Anita McCann, against a certain paper-writing bear- 
ing date of March 5, 1955, filed in this cause, purporting 
to be the last will and testament of Mamie Ross, de- 
ceased, and the Amended Answer of George A. Adlung 
thereto, it is, by the Court, this 16th day of May, 1956, 


ORDERED: That the following issues be, and they 
are hereby, framed to be tried before a Jury on the 11th 
day of June, 1956. 


ONE. Was the paper-writing dated the 5th day of 
March, 1955, purporting to be the last will and testament 
of Mamie Ross, deceased, executed and attested in due 
form, as required by law? 
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TWO. Did the attesting witnesses, or any of them, 
sign their names as witnesses to the alleged will at the 
request of said decedent? 


THREE. Was the said Mamie Ross, at the time of 
making and subscribing, or of the acknowledging by her, 
of the said paper-writing dated March 5th, 1955, of sound 
and disposing mind and capable of executing a valid deed 
or contract? 


FOUR. Was the said paper-writing dated March 5th, 
1955, obtained, or the execution thereof, or the subscrip- 
tion thereto, procured from Mamie Ross, deceased, by 
fraud or deceit, practiced upon the said Mamie Ross, 
by George A. Adlung or Mabel D. Adlung, or by any 
other person or persons? 


FIVE. Was the said paper-writing dated the 5th day 
of March, 1955, obtained, or the execution thereof pro- 
eured, from the said Mamie Ross, deceased, by the undue 


influence, duress, or coercion of George A. Adlung 
1607 or Mabel D. Adlung, or by any other person or 
persons? 
SIX. Was the paper writing filed in this Court bear- 
ing date of the 5th day of March, 1955, the last will and 
testament of Mamie Ross? 


/s/ James R. Kirkland 
Judge 


Objection to TWO on ground it is included in ONE 
and to FOUR on ground there was a directed verdict on 
this issue in former trial, there having been no evidence 
of fraud. 

/s/ Arthur J. Hilland 
Attorney for Cavetee 
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1608 Plaintiffs’ Prayer No. 4 


The jury are instructed that when undue influence is 
alleged, as here, the real inquiry is this: namely, did 
Mamie Ross make an execute the will of March 5, 1955, 
in all of its provisions of her own free will and volition, 
or was Mamie Ross induced through undue influence or 
improper conduct of others to act contrary to her own 
desires and intentions regarding the disposition of her 
property or any part of it. 

Denied. 


Plaintiffs’ Prayer No. 5 


The jury are instructed that in their determination of 
any question as to whether or not undue influence was 
used to procure the execution of the last will and testa- 
ment dated March 5, 1955, of Mamie Ross they will take 
into consideration her age, mental and physical condi- 
tion at the time of its execution, the will itself, and the 
provisions therein, together with all of the facts and 
circumstances shown by the evidence. The jury are in- 
structed that a person approximately 77 years of age who 
is bedridden, wracked with severe pain, who is being given 
sedatives is more easily influenced than a person not 
having such infirmities and not being given sedatives. 
Denied. 


1610 Plaintiffs’ Prayer No. 6 


The jury are instructed that if they find from all the 
evidence in this case that Mamie Ross, deceased, was 
induced to execute the paper writing dated the 5th of 
March, 1955, purporting to be her last will and testament 
by undue influence practiced upon her by George A. Ad- 
lung, or by Mabel D. Adlung, then their verdict must be 
for the plaintiffs on issue No. Five and their answer 
thereto must be “yes”. 
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And if they do not so find by a preponderance of the 
evidence your answer to No. 5 must be “No”. 


Granted as amended. 


* cd s ae 
1611 Plaintiffs’ Prayer No. 7 


The jury are instructed that if they believe from the 
evidence that a confidential relationship existed between 
Mamie Ross and George A. Adlung, or between Mamie 
Ross and Mabel D. Adlung, or between Mamie Ross and 
both George A. Adlung and Mabel D. Adlung at the time 
of the execution of the paper writing dated March 5, 
1955; that George A. Adlung and Mabel D. Adlung and 
their daughter Mildred Knowles are large beneficiaries 
under said will of March 5, 1955; and that there was 
activity of George A. Adlung or Mabel D. Adlung, one 
or both, in and about the preparation or execution of 
the said will of March 5, 1955, the law will presume that 
he or they are guilty of the exercise of undue influence 
or coercion upon Mamie Ross and casts upon them the 
burden of rebutting such presumption and establishing 
to the satisfaction of the jury that the will dated March 
5, 1955 was not executed by virtue of undue influence or 
coercion on his or their part, directly or indirectly, but 
was the free and voluntary act of Mamie Ross and an 
intelligent expression of her wishes respecting the dis- 
position of her property. 


The jury are further instructed, however, that the 
burden is upon the plaintiffs to prove such undue infliu- 
ence by a fair preponderance of the evidence. 

Denied. 


1612 Plaintiffs’ Prayer No. 7 (A) 


The Court instructs the jury that undue influence is a 
species of fraud, difficult to be proved and difficult to be 
disapproved. In general its existence can only be estab- 
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lished by circumstantial evidence, and by a series of 
interconnected or independent things or events. The pre- 
sumption of its exercise does not arise except where an 
advantage has accrued to a party under conditions of 
existing fiduciary or confidential relations, which make 
it incumbent on the party benefiting to show the fairness 
of the transactions drawn in question. In general the 
burden of proving undue influence is on the party alleg- 
ing it. 
Towson v. Moore, 11 App. D.C. 377, 381-2 
Affirmed, 173 U.S. 17 
Denied. 


se * & & 


1613 Plaintiffs’ Prayer No. 7 (B) 


The jury are instructed that in order to establish that 
the will of March 5, 1955, was signed by Mamie Ross as 
the result of fraud, practiced upon her by George A. 
Adlung or Mabel D. Adlung, or others, it is not neces- 
sary that there be direct proof of fraud or undue influ- 
ence being exerted upon Mamie Ross by George A. Ad- 
lung, Mabel D. Adlung, or any other person sufficient to 
cause her to sign the will on March 5, 1955, but to deter- 
mine that question you are to consider all the evidence 
in the case bearing on that subject, including whether or 
not relations of trust and confidence existed between 
Mamie Ross and George A. Adlung; whether by reason 
of the claimed revocation he and his family were favored 
devisees in the March 5, 1955, will, thereby excluding 
others having equal claim upon the beneficience of Mamie 
Ross; the mental and physical conditions of Mamie Ross 
on March 5, 1955; whether she was in the sole custody 
and control of the said George A. Adlung; whether he 
exercised general control and power over her and whether 
he procured possession of her said will of February 7, 
1955, by trick or strategem. It is for the jury to infer 
from all of the evidence before it whether or not her 
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execution of her said will dated March 5, 1955 was the 
result of improper inducement or fraud, and if that be 
found to be the case, your verdict should be for the 
plaintiffs. 


Barbour v. Moore, 4 App. D. C. 535 
Hagerty v. Olmstead, 39 App. D. C. 171 
Denied. 


1614 Filed July 6, 1956 
Theodore Cogswell, Register of Wills, D.C. 


Clerk of Probate Court 


Friday, July 6, 1956 
Civil Division Number Five 
Judge Joseph C. McGarraghy, Presiding 
* * sd ae 


Now come here again the parties aforesaid in manner 
aforesaid, with the same jury that was respited yester- 
day; whereupon the trial was resumed; prayers were 
filed by the Plaintiffs and the Defendant, and the jury, 
after the case is given them in charge for further delib- 
eration, upon their oath say: 


In answer to the First Issue: 


Was the paper-writing dated the 5th day of March, 
1955, purporting to be the last will and testament of 
Mamie Ross, deceased, executed and attested in due form, 
as required by law? 


They answer “Yes.” (By direction of the Court) 


In answer to the Second Issue: 


Did the attesting witnesses, or any of them, sign their 
names as witnesses to the alleged will at the request of 
said decedent? 


They answer “Yes.” (By direction of the Court) 
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In answer to the Third Issue: 


Was the said Mamie Ross, at the time of making and 
subscribing, or of the acknowledging by her, of the said 
paper-writing dated March 5th, 1955, of sound and dis- 
posing mind and capable of executing a valid deed or 
contract? 

They answer “Yes.” 


1615 
In answer to the Fourth Issue: 


Was the said paper-writing dated March 5th, 1955, 
obtained, or the execution thereof, or the subscription 
thereto, procured from Mamie Ross, deceased, by fraud 
or deceit, practiced upon the said Mamie Ross, by George 
A. Adlung or Mabel D. Adlung, or by any other person 
or persons? 


They answer “No.” (By direction of the Court) 


In answer to the Fufth Issue: 


Was the said paper-writing dated the 5th day of March, 
1955, obtained, or the execution thereof procured, from 
the said Mamie Ross, deceased, by the undue influence, 
duress, or coercion of George A. Adlung, or Mabel D. 
Adlung, or by any other person or persons? 


They answer “No.” 


In answer to the Sixth Issue: 


Was the paper writing filed in this Court bearing date 
of the 5th day of March, 1955, the last will and testa- 
ment of Mamie Ross? 


They answer “Yes.” 


Whereupon Jury polled, verdict unanimous. 
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1616 Filed July 10, 1956 
Theodore Cogswell, Register of Wills, D. C. 
Clerk of Probate Court 


JUDGMENT GRANTING PROBATE 
UPON VERDICT 


The issues framed in this proceeding, upon the caveat 
and the amended answer thereto, having been tried in 
open court, and the jury having found upon their answers 
to the issues submitted that the paper writing bearing 
date the fifth day of March, 1955, is the last will and 
testament of Mamie Ross, deceased, and upon considera- 
tion of the petition previously filed for probate and let- 
ters testamentary, it is, by the Court, this 10th day of 
July, A.D., 1956, 


ADJUDGED, ORDERED, and DECREED, That the 
said will of Mamie Ross, deceased, dated March 5, 1955, 
be and the same hereby is, admitted to probate and rec- 
ord as a will of both real and personal property, and 
that letters testamentary thereunder be, and they hereby 
are, granted and shall issue to George A. Adlung, the 
executor named in said will, provided he first files his 
undertaking in the penal sum of Ten Thousand ($10,- 
000.00) with surety approved by the Court, conditioned 
for the faithful performance of his trust. 


/s/ Joseph C. McGarraghy 
JUDGE 
Seen 7/9/56 
/s/ O. R. MeGuire 


4 


pa 


45 A 


1617 Filed Aug. 2, 1956 
Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


Notice is hereby given that Anna E. Gotthardt, Rose 
EK. Hagan, Richard L. Leapley, Virginia Leapley and 
Anita McCann, Caveators, in the above cause hereby 
appeal to the United States Court of Appeals for the 
District of Columbia, from the final judgment entered in 
this action on the 10th day of July, 1956, in favor of the 
Caveatee, George A. Adlung, establishing the will of 
Mamie Ross, deceased, dated March 5th, 1955. 


/s/ QO. R. MeGuire 
O. R. MeGuire 
/s/ Vivian O. Hill 
Vivian O. Hill, 
Southern Building, 
Attorneys for Caveators. 


* * * * 


1618 Filed Aug. 21, 1956 
Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


DESIGNATION OF RECORD ON APPEAL 


The Clerk of the Court is requested by the plaintiffs 
to prepare the record on appeal to the United States 
Court of Appeals for the District of Columbia Circuit 
and to include therein the following: 


. Will of Mamie Ross dated February 7, 1955 


. Letter dated March 3, 1955 by Mamie Ross to the 
American Security & Trust Company. 

. Power of Attorney dated February 7, 1955, from 
Mamie Ross to George A. Adlung. 


. Will of Mamie Ross dated March 5th, 1955 











21. 


22. 
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. Power of Attorney dated March 5th, 1955, from 


Mamie Ross to George A. Adlung. 


. Petition for probate of will dated March 5th, 1955 
. Petition for caveat of will dated March 5th, 1955 


of Mamie Ross. 


. Order entered July 18th, 1955 appointing a Col- 
lector 
. Answer filed July 30, 1955 by defendant to the 


caveat 


. Amended Answer to petition for caveat. 
. Inventory of Money and Debts due Mamie Ross 


at the time of her death. 


. Return of Appraisers. 
. Order framing a Preliminary Issue at request of 


caveatee. 


. Order aligning parties for trial of Preliminary 


Issue 


. Verdict of jury on March 15th, 1956 on trial of 


the Preliminary Issue. 


. Order entered on verdict of jury on trial of Pre- 


liminary issue. 


. Order framing issues to be tried under the caveat 
. Verdict of the jury dated July 6, 1956 
. Order entered July 10, 1956 granting probate of 


will dated March 5th, 1955. 


. Plaintiff’s requested Instructions Nos. 4, 5, 6, 7, 
Ta), and 7(b). 


Volumes I and II of stenographic transcript of 


evidence and trial proceedings on March 12, 13, 14 


and 15th, 1956 
‘Charge of the Court on July 5, 1956 to the jury. 
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23. All of the volumes of the stenographic transcript 
of evidence and proceedings in the trial of issues 
resulting in the verdict of the jury dated July 6, 
1955 


24. Notice of Appeal filed in this cause. 
25. This designation. 


/s/ O. R. MeGuire 
O. R. McGuire 
/s/ Vivian O. Hill 
Vivian O. Hill, 
Southern Building, 
Attorneys for Caveators 


A copy of the foregoing Designation of Record on Ap- 
peal was by me this date of August 21, 1956, served upon 
Arthur J. Hilland, Esq., attorney for Caveatee by leav- 
ing same with an adult person in his office No. 902 Shore- 
ham Building, 15th & H Streets N. W. 


/s/_ Vivian O. Hill 


1540 JUDGE’S CHARGE TO THE JURY 


THE COURT (McGarraghy, J.): Ladies and gentle- 
men of the jury: 


The case has now reached that stage where it becomes 
my duty to charge you on the principles of law which 
should control you in your deliberations and in reaching 
your verdict on the issues which are to be presented to 
you. 

I believe that all of you during the month of June prob- 
ably served on at least one jury during that time, and 
received from the Court some general instructions as to 
the respective functions of the Court and jury and the 
principles which should apply in passing upon the evi- 
dence, but each case has to be decided by itself, on the 
evidence in that case, and it is the duty of the Court 
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in charging the jury to make a complete charge, even at 
the risk of repeating things that you have heard in other 
cases. 

Now, you have a very definite, specific function in this 
ease. You are the judges, and the sole judges, of the 
facts. Neither counsel nor the Court can control your 
decision, and you reach that decision based upon the 
evidence that you have heard in Court and the inferences 

reasonably deducible from the evidence. 
1541 It is my duty as the Court to instruct you on 

principles of law and it is your duty to follow those 
legal principles as they apply to this case. I am sure I 
need not say this, but I am going to say it out of an 
abundance of caution: If any of you happens to have ideas 
on the law in this case, and it would be perfectly proper 
for you to do so, if those ideas don’t agree with what 
I tell you is the law, then you lay aside your own ideas 
and follow what I advise you is the law on this case. 

I said you are the sole judges of the facts. And be- 
cause you are the sole judges and have that very great 
responsibility, you should weigh the evidence objectively, 
you should not speculate or conjecture, or guess, or per- 
mit your verdict to be influenced by sympathy, passion, 
or bias. You should base your verdict solely upon the 
evidence that you heard here. 

Now, in connection with that counsel in this case have 
made opening statements to you of what they expected 
to prove. That was at the commencement of the trial. 
They have now concluded summations, very able on both 
sides, outlining their version of what has been proved. 
Their summations are, of course, not evidence. They have 
given you their recollection of the evidence, and once or 

twice there were some indications that counsel 
1542 were in some disagreement as to whether or not 

their recollection was correct. That, however, is a 
matter for you to decide. It is your recollection of the 
evidence that is controlling. 
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I don’t believe that it is going to be necessary for me, 
in the course of my charge to you, to discuss any par- 
ticular phase of the evidence, but if I should happen to 
do so and if I should happen to have a recollection which 
is contrary to your recollection of the evidence, your 
recollection would be controlling there. 

Now, during the course of the trial it was necessary for 
me on occasions to make rulings on the questions of evi- 
dence, and in some instances I ruled that certain state- 
ments that had been made would be stricken. Now, that 
means that from your point of view you should consider 
them as not having been said. You should not permit 
any statements made by witnesses which I ultimately held 
to be improper—you should not permit such statements 
to be considered by you at all in your determination of 
the issues which I am going to submit to you. 

Now, in this case, as in all civil cases, the burden of 
proof is on the party asserting the proposition, to prove 
their assertion by a fair preponderance of the evidence. 
In this case, as has been discussed by counsel, and as I 

will discuss it with you in a few moments, there 
1543 are two principal issues in this case: one dealing 

with the testamentary capacity of the testatrix; the 
other dealing with the question of whether or not her 
execution of a paper writing dated March 5, 1955 was 
procured by the exercise of undue influence, coercion or 
duress. 

On both of those propositions the burden of proof is on 
the plaintiffs, caveators, to prove their charge by a fair 
preponderance of the evidence. And by a fair preponder- 
ance of the evidence we mean simply this: That vou 
weigh the evidence; you evaluate it; you determine how 
much weight to give to the testimony of each witness; 
and you weigh in one hand the evidence in support of 
the proposition, and in the other hand the evidence con- 
trary to the proposition; and unless the evidence in sup- 
port of the proposition outweighs the other evidence—and 
I say outweighs it—the burden of proof has not been met. 
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If the evidence is evenly balanced between the two sides, 
the burden of proof has not been met. 

Now, in this case, as you are the sole judges of the 
facts you are necessarily the sole judges of the credibility 
of witnesses, because where you have a number of wit- 
nesses and where there is a sharp conflict in the testi- 
mony as to certain facts which may have a bearing upon 
your verdict, you must necessarily weigh the testimony 

of each witness and determine what weight to give 
1544 to it, and in doing so you will pass upon the credi- 

bility of that witness. And among the elements 
that you would normally take into account in passing 
upon the credibility of witnesses, is their demeanor, their 
manner and conduct on the witness stand. 

You had an opportunity to observe all the witnesses: 
The opportunity of the witness to know the facts; the 
reasonableness or the unreasonableness of the witnesses’ 
testimony; the interest or lack of interest in the outcome 
of the case; any bias or prejudice shown by any witness 
which might have influenced his judgment or colored his 
testimony; the capacity of the witness to accurately ob- 
serve, recollect, and relate; the probability or improb- 
ability of the truth of the testimony given by the wit- 
ness. 

In other words, we all in our everyday lives have occa- 
sion to pass upon evidence affecting our own actions in 
life and we decide whether or not we believe an individual 
is telling the truth, or the weight that we should give to 
the story that is being told us. And you apply these 
principles that I have outlined to you, and such other 
principles that you think should be considered in passing 
upon the credibility of the witnesses because, as I say, in 
a case of this kind that becomes exceedingly important. 

I said a moment ago that you would base your decision 

upon the evidence and the inferences reasonably 
1545 deducible therefrom. In that connection I am sure 
you realize that in a case of this kind the evidence 
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is either direct or circumstantial evidence. Direct evi- 
dence, I assume, requires no explanation by me, but I 
think it is appropriate for me to outline to you briefly 
the meaning of circumstantial evidence and the weight 
that you should give to it. 

Circumstantial evidence is evidence which does not di- 
rectly prove the existence of the fact, but rather merely 
gives rise to a logical inference that it exists. Circum- 
stantial evidence consists of attendant circumstances from 
which you may make legitimate inferences along with 
the facts that establish direct testimony. The law does 
not require every fact and circumstance which makes up 
the issue, to be proved by direct and positive evidence. 
However, for circumstantial evidence to be sufficient to 
warrant a finding of fact, the circumstances must lead to 
the conclusion with reasonable certainty, and must be of 
sufficient force to constitute a legitimate basis and not 
for mere speculation. The circumstances must agree 
with and support the hypothesis which they are intended 
to prove. You should consider the circumstantial evi- 
dence with all the other evidence in this case. It is for 
you to decide the weight to be given to it. You may de- 
cide that the facts relied on in the circumstances are of 

such a nature and so related to each other as to 
1546 be more comprehensive on the issue involved than 

conflicting direct testimony. On the other hand, 
you may not speculate or guess on the basis of circum- 
stantial evidence. You may make only reasonable infer- 
ences from it as your common experience and knowledge 
indicates. 

Also dealing with the question of credibility of wit- 
nesses, I charge you that it is law that if you find that 
any witness has willfully testified falsely with respect to 
a material fact about the truth of which the witness could 
not possibly be mistaken, then you may, if you deem it 
wise, ignore all or any part of the testimony of that wit- 
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ness which is not corroborated by other credible testi- 
mony. 

Now, in this case you have had the benefit of testimony 
from expert witnesses and opinions from lay witnesses. 

In the case of expert testimony you are instructed that 
a person who by education, study and experience has be- 
come an expert in any art, science or profession, and who 
is called as a witness, may give his opinion as to any such 
matter in which he is versed and which is material to 
the case. You should consider such expert opinion and 
should weigh the reasons, if any given for it. You are 
not bound, however, by such an opinion. Give it the 
weight to which you deem it entitled, whether that be 
great or slight, and you may reject it if in your judg- 

ment the reasons given for it are unsound. Expert 
1547 opinions are not ordinarily conclusive in the sense 

that they must be accepted as true on the subject 
of their testimony, but are generally regarded as purely 
advisory in character, and you may place whatever weight 
you choose to place upon such testimony and may reject 
it if you find that it is inconsistent with the facts in the 
case. You are not required to accept in place of your 
judgments the opinion testimony of doctors merely be- 
cause of the special knowledge of the doctors concerning 
the matters upon which they have testified. 

In considering the opinion of any doctor you should 
first take into consideration the question of whether or 
not the truth of any fact upon which such opinion rests 
is contested, and if you find any such fact to be contested, 
then to consider whether any such fact upon which such 
opinion rests is proved to your satisfaction, and if you 
find any such fact is not proved to your satisfaction, then 
you should give no weight to such opinion. 

You are further instructed that in considering the opin- 
ion of any doctor you should also consider whether the 
hypothetical question upon which such opinion rests in- 
cluded all the relevant facts you find the evidence estab- 
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lishes, and if you find from the evidence that such hypo- 
thetical question did not include all the relevant 

1548 facts shown by the evidence, then you should give 
no weight to such opinion. 

Now, in this case it may not have been clear to you, 
although I think counsel in their arguments have prob- 
ably made it clear to you that Doctor Little, who had at- 
tended Miss Ross for about a year prior to her death, 
was foreclosed from answering certain questions put by 
counsel for the proponents of the will, although he was 
permitted to testify to the fact that he had attended her 
over a period of time and testified with respect to certain 
conversations he had with her, when it came around to 
giving his opinions it was my duty to sustain objections 
to any opinion by Doctor Little, and I did it on the basis 
of a statute which we have, and I thought you should 
be informed of it, which is in this language: 

‘*In the courts of the District of Columbia no physician 
or surgeon shall be permitted, without the consent of the 
person afflicted, or of his legal representative, to disclose 
any information confidential in its nature which he shall 
have acquired in attending a patient in a professional 
capacity, and which was necessary to enable him to act 
in that capacity, whether such information shall have been 
obtained from the patient or from his family or from the 

person or persons in charge of him.”’’ 
1549 In that case, since there is no legal representa- 
tive of the decedent who would have been compe- 
tent to waive the privilege of the statute, it was necessary 
for me to impose the privilege and to prohibit Doctor 
Little from testifying with respect to the opinions which 
were sought from him. 

We not only have had expert testimony, but we have 
had lay witnesses testify. There have been a number of 
them who have testified, and some of them—not all—have 
been permitted to express an opinion as to the mental 
capacity of the testatrix. 
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Now, in that regard you will recall that as to certain 
of the witnesses I sustained objections to certain wit- 
nesses giving an opinion. I did that on the basis that 
on the evidence as disclosed I did not feel that a sufficient 
foundation had been laid to warrant a conclusion that 
they knew enough about the situation to form an opinion, 
and had not had a sufficient opportunity to observe Miss 
Ross to form an opinion that should be received in this 
case. 

The law permits an expression of opinion by a lay- 
man concerning a person whom that witness has had op- 
portunity to know and observe. It does not permit the 
opinion of a lay person, a person not an expert, with 
respect to something that that person has not had an 
opportunity to observe. You are not bound to accept 
such opinion when permitted. You may accept or reject 

the opinion of lay witnesses, as you deem proper, 
1550 ‘from a consideration of all the factors and infor- 

mation forming the basis of the opinion and taking 
into consideration the length of time the witness knew 
the decedent, and the opportunity the witness had to 
observe the decedent, and whether the observations of 
the witness appear to you to be reasonable or not, in the 
light of all the facts and circumstances shown by the 
evidence. 

I think that outlines in a fairly complete way the gen- 
eral principles which should guide you in passing upon 
the issues which I am about to submit to you for your 
determination. 

In this case Anna Gotthardt, Rose E. Hagan, Richard 
L. Leapley, Virginia Leapley, and Anita McCann, are 
caveators, and have been alligned as plaintiffs. 

George A. Adlung is the caveatee, and has been aligned 
as the defendant. 

I am submitting to you three issues for your determi- 
nation: 
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One: Was the said Mamie Ross at the time of mak- 
ing and subscribing, or of the acknowledging by her of 
the said paper writing dated March 5, 1955, of sound 
and disposing mind and capable of executing a valid 
deed or contract? 

Two: Was the said paper writing dated the 5th 

1551 day of March, 1955, obtained or the execution 

thereof procured from the said Mamie Ross, de- 

ceased, by the undue influence, duress, or coercion, of 

George A. Adlung or Mabel D. Adlung, or by any other 
person or persons? 

Three: Was the paper writing filed in this Court, 
bearing the date of the 5th of March of 1955, the last will 
and testament of Mamie Ross? 

Of course, your answer to the third question will de- 
pend upon your answers to the first and second ques- 
tions. 

At the outset, I want to remind you that there is, of 
course, the right of a person to leave his property by 
will to whom he pleases, if in doing so he acts of his 
own. free will, and the law jealously guards this right, 
not only in behalf of the testatrix but in behalf of any 
beneficiary under the will. 

As a corollary to this right it gives to any person with 
the proper interest the right and privilege to contest the 
validity of the will, and among the grounds recognized in 
law for an attack upon a proposed will, is that the testa- 
trix lacked testamentary capacity or that it was procured 
by undue influence. 

As a person has a right to make a will, so that person 
who has made a will has a right to make another one at 

any time he or she wishes to make it. The right 
1552 of making a will and disposing of one’s property 
as one pleases, even to gratify partiality or preju- 
dice, is among the dearest and most sacred rights of the 
citizen known to the law, and that right is not to be im- 
paired or nullified except on the most substantial ground. 
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Now, in this case, as I indicated to you, the first issue 
which you must pass upon deals with the question of 
the testamentary capacity of Mamie Ross. 

In order for a will to be valid, the person making it 
must be of sound mind and disposing memory when the 
will was executed. The law provides that no will shall 
become effective unless the person executing the same be 
at the time of executing it of sound and disposing mind 
and capable of executing a valid deed or contract. The 
party making the will must possess enough capacity men- 
tally to know what property she owns and the objects of 
her bounty, and the persons to whom she intends to give 
it, and generally understands the businesses and purposes 
which she is engaged in before she can make a valid will. 

Every person is presumed to be of sound mind, and 
the burden is upon the plaintiffs to prove by a fair pre- 
ponderance of the evidence their charge that Mamie Ross 
was not of sound and disposing mind and memory, and 
was not capable of making a valid deed or contract on 

March 5, 1955. In order to have the mental ca- 
1553 pacity to make a valid will, it is not necessary that 

the person making the will should be endowed with 
a high order of intellect or even an intellect measuring 
up to ordinary standards of mankind, nor is it necessary 
to the making of a will that the parties should have a 
perfect memory, or that his or her mind should be wholly 
unimpaired by age, sickness, or infirmity. If the person 
making the will fully understands what he or she is do- 
ing, and if he or she possesses memory and mind enough 
to know what property he or she owns and desires to 
dispose of, the person or persons to whom he or she 
intends to give it, the natural objects of her bounty, and 
fully understands his or her purposes and the business 
in which he or she is engaged, then that person in con- 
templation of law is of sound and disposing mind and 
memory and is capable of making a valid will. 

As I have pointed out, the burden is on the plaintiffs 
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to prove by a fair preponderance of the evidence their 
charge that Mamie Ross was not of sound and disposing 
mind and memory and not capable of making a valid 
deed or contract on March 5, 1955. If they have so 
established by a preponderance of the evidence, then 
your verdict on Issue Number 1—which is on this form 
that will be given to you—should be for the plaintiffs, 
and your answer to Question Number 1 should be 
‘*No ai 
1554 On the other hand, if the plaintiffs have not 
established by a preponderance of the evidence that 
Mamie Ross was not of sound and disposing mind and 
memory, and was not capable of making a valid deed or 
contract on March 5, 1955, then your verdict should be 
for the defendant and your answer to Question Number 1 
must be ‘‘Yes’’. 

Now, on the second issue, which deals with the subject 
of undue influence—I will not repeat it—I am sure you 
have it in mind: You will note that this issue relates to 
undue influence rather than to influence alone. 

You are not asked to determine whether Miss Ross 
was influenced in the making of the will, but whether 
she was unduly influenced. 

Mere possibility or suspicion that the will of March 5, 
1955 was procured by undue influence, duress, or coercion, 
is not sufficient. The burden is upon the plaintiffs to 
prove by a fair preponderance of the evidence their 
charge that the will of March 5, 1955 was procured by 
undue influence, duress, and coercion exercised by Mr. 
and Mrs. Adlung. 

Now, in that connection, while the question reads, ‘‘or 
by any other person or persons’’, it is presented to you 
solely on the question with respect to Mr. and Mrs. Ad- 
lung. 

Undue influence is not used in the law of wills 
1555 in its common, everyday sense. It does not mean 
ordinary persuasion or influence gained by kindness 
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or affection. A person has the right to use legitimate 
persuasion to get another to make a will in his favor. 
He may lay his claim for preferment before the testator 
or testatrix. These claims for preferment may be based 
on kinshop or they may be based on friendship or on 
kindness or on service or on need or on any other senti- 
mental or material consideration. One has a perfect right 
to use argument and persuasion, and that is not undue 
influence, so long as such argument and persuasion is 
fair and honest and does not go to an oppressive degree 
which is becoming coercive. 

By undue influence is meant influence exerted by im- 
proper means and practices, in such a way that the mind 
of the person making the will is completely overcome, his 
free agency is destroyed, and the will expresses the in- 
tentions and desires of another person rather than of 
the person making the will. Influence gained by kindness 
and affection will not be regarded as undue influence even 
though it induced the testatrix to make an unequal distri- 
bution of her property in favor of those who have con- 
tributed to her comfort. 

Now, in this case it is conceded that there was a con- 
fidential relationship between Miss Ross and Mr. Adlung. 

You are instructed that confidential relations ex- 
1556 isting between the testatrix and Mr. Adlung do not 
alone furnish any presumption of undue influence. 

If the evidence shows a confidential relationship to have 
grown up between the testatrix and Mr. Adlung—and I 
have stated that it is conceded it does—and shows other 
circumstances tending to prove the exercise of undue in- 
fluence by the beneficiary in the making of Miss Ross’ 
will, then the circumstances of a confidential relationship 
is one which you must consider along with all other cir- 
cumstances in the final determination of the ultimate 
question. It is this relationship and the other circum- 
stances taken all together that must convince you of the 
fact that undue influence was exercised, if you do so find. 
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Undue influence, to invalidate a will, must operate at 
the very time when the will is made. It may, however, 
be exerted before, but if so, its force and effect must con- 
tinue as a dominating influence and control the testator 
in the execution of the will at the very time it is so 
executed. 

I think it is obvious in the course of what I have been 
saying to you, and the instructions I have given you with 
respect to undue influence, if it is found to be the pro- 
curing cause of a will it renders it invalid. Yet, if it is 
not the procuring cause, it makes no difference: If the 
provisions in the will may seem unfair or unjust or un- 

natural. It is unimportant that such provisions 
1557 may not gibe with your own ideas of what they 
should be. 

Any such provisions of the will under the circumstances 
are to be judged in the light of the background of the 
whole case, and if after you have so judged them, you 
determine there was no undue influence, they should be 
upheld as a vindication of the law which gives to every 
citizen of sound and disposing mind and memory, if not 
unduly influenced, the right and the privilege of disposing 
of his estate as he pleases. 

With that understanding of the law you will determine 
whether the writing was procured by undue influence 
within the terms stated in this specification of Issue Num- 
ber 2. You of course will confine your consideration and 
your conclusion to the evidence in the case, but do not 
indulge in suspicion, conjecture, or surmise as to some- 
thing that may be outside the reasonable scope of the 
evidence. Look to the evidence itself and to the reason- 
able inferences. 

Now by way of summary, you are instructed that if 
you find by a fair preponderance of the evidence that 
Mamie Ross, deceased, was induced to execute the paper 
writing dated the 5th of March 1955 by undue influence, 
duress or coercion as I have outlined it, practiced upon 
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her by George A. Adlung or by Mabel D. Adlung, then 
your verdict must be for the plaintiffs on Issue Number 
2; and your answer thereto must be ‘‘Yes’’. 
1558 On the other hand, if you do not so find by a 
preponderance of the evidence that the execution 
by Mamie Ross of the paper writing dated the 5th of 
March 1955 was induced by undue influence, duress or 
coercion practiced upon her by George A. Adlung or by 
Mabel D. Adlung, then your verdict must be for the 
defendant on Issue Number 2, and your answer thereto 
must be ‘‘No”. 

Now, if in these instructions any rule, direction, or 
idea is stated in varying ways, no emphasis is intended 
by me and none must be inferred by you. For that reason 
you are not to single out any sentence or any individual 
point or instruction and ignor the others, but you are to 
consider all the instructions as a whole and regard them 
in the light of all the others. 

I think I have now covered the principles that apply 
to the two issues which you must decide dealing with 
testamentary capacity and dealing with undue influence, 
duress or coercion. 

The third issue, which is clear—your answer to that 
would necessarily be dependent upon your answer to the 
first two issues. 

Gentlemen, is there anything further? 

MR. HILLAND: I was just wondering if the 
1559! jury should have further explanation on the third 
interrogatory, Your Honor. 

THE COURT: Well, the third issue is this: 

‘‘Was the paper writing filed in this court bearing 
date of the 5th of March 1955 the last will and testament 
of Mamie Ross?” 

Now, if she had mental capacity, or testamentary ca- 
pacity, and if the execution of the will was not procured 
by undue influence, duress, or coercion, your answer to 





61 A 


the Issue Number 3 would be ‘‘Yes’’; it would be her 
last will and testament. 

On the other hand, if she did not have testamentary 
capacity on March 5, 1955 or if it was procured by duress, 
coercion or undue influence, then youranswer would be 
‘*No??, 

Does that meet your suggestion, Mr. Hilland? 

MR. HILLAND: Yes, sir. 

THE COURT: Gentlemen, is there anything further? 

(Bench Conference :) 

MR. McGUIRE: On that Plaintiffs’ Prayer Number 
7 I want an exception on that part of your charge which 
did not charge the jury that if they found that Mabel D. 

or George A. Adlung stood in a confidential rela- 
1560 tionship, then they must find that the burden of 

showing that there was no undue influence or co- 
ercion upon their part rested upon them. 

THE COURT: Very well. That is the substance of 
your Prayer Number 7. 

MR. McGUIRE: Yes, sir. 

THE COURT: Anything else? 

MR. McGUIRE: That is all. 

MR. HILLAND: That is all. We have nothing fur- 
ther. 

(Open Court:) 

THE COURT: Ladies and gentlemen of the jury, you 
will now retire to the jury room, and you proceed to a 
deliberation of this case. You should weigh the evidence 
as I have outlined it to you, objectively; you should ex- 
change views with a view to reaching a unanimous ver- 
dict; and of course it must be unanimous. I think when 
you first go into the jury room you select one of your 
number as your foreman, or forewoman, and when you 
have reached a verdict, which, as I say, must be by the 
unanimous vote of all twelve members of the jury; you 
will have handed you by the Clerk this form containing 
the three issues which you are called upon to decide, 
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and your foreman will write the answer to the three 
questions and sign it for you. 
1561 I think that is clear. 

Now let me say to the two alternate jurors: We 
have been sitting here for ten days, ten trial days, I think. 
I very much appreciate the interest which all of you have 
taken in the case. This case has been a long case, but 
not in my judgment any longer than the number of wit- 
nesses and the issues warranted. The two alternate 
jurors have no further duty to perform and they will be 
excused at this time. 

(Whereupon, at 3:10 o’clock p. m., the jury retired to 
deliberate of their verdict.) 

(Whereupon, at 6:00 o’clock, p. m., the jury was called 
to the court room by direction of the Court, and the fol- 
lowing proceedings were had:) 

THE COURT: Mr. Foreman, you ladies and gentle- 
men of the jury have had this case now from a little 
after 3:00 o’clock until 6:00. I don’t want to inconvenience 
you and I was wondering what progress you were mak- 
ing or if you think it is worthwhile staying longer to- 
night or whether you think you should be excused until 
tomorrow to resume your deliberations tomorrow morning. 

THE FOREMAN: Your Honor, I see that we are 
making no progress at the present time. 

THE COURT: Well, under those circumstances I 
think you should be permitted to go home and get your 

dinner and rest and relax, and come back tomorrow 
1562 morning after a good night’s sleep, and when you 

are refreshed, and resume your deliberations to- 
morrow morning. 

Of course I need not tell you that now that you have 
the case, it is with the twelve of you, and you just must 
not discuss the case with anyone, because you are acting 
as judges and the verdict which you reach must be your 
verdict, uninfluenced by anything that anyone might say 
to you. I hope you will respect that, and bear in mind 
that you now have an important case under consideration 
and you should not discuss it with anyone, and return 
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tomorrow morning. I think if you return by 10:00 o’clock, 
and go right to the jury room, and resume your delibera- 
tions at that time—gentlemen, is there anything that you 
want me to add to what I have said? 

MR. HILLAND: No, Your Honor. 

MR. HILL: No, Your Honor. 

(Whereupon, at 6:00 o’clock, p. m., the trial recessed, 
to resume Friday, July 6, 1956, at 10:00 o’clock, a. m.) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Adm. No. 87466 


IN RE: ESTATE OF MAMIE ROSS 
Washington, D. C., 
Friday, July 6, 1956. 


Trial in the above-entitled matter was resumed at 10:00 
a. m., before HONORABLE JOSEPH C. McGARRAGHY, 
United States District Judge, and a jury. 


APPEARANCES: 


For the Plaintiffs: 
Vivian O. Hill 
O. R. MeGuire 


For the Defendant: 
Arthur J. Hilland 
Thomas N. Kindness 


1564 PROCEEDINGS 


THE COURT: May I speak to counsel at the bench? 

(Bench Conference:) 

THE COURT: The jury just sent word to the Court 
they would like to have a dictionary. 
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MR. McGUIRE: I think they should have it. 

THE COURT: What do you say? 

MR. HILL: I have no objection. 

MR. KINDNESS: Your Honor, I couldn’t very well 
agree to that. I believe the Court’s instructions were 
very thorough and complete. I believe they are binding 
upon the jury. If the jury wishes to be further instructed 
I believe it would be better that it be done within the 
proper boundaries afforded by the Court’s personal action. 

THE COURT: I am inclined to agree with you. 

We don’t know what they want the dictionary for. If 
they want some instructions I think they should get them 
from the Court rather than from the dictionary. 

MR. HILL: We don’t object to that, either. 

THE COURT: I think that is right. I will send for 
the jury in a little while, after I get through with these 

sentences, and tell them, so they will understand. 
1565 (Whereupon, the Court proceeded to other busi~ 

ness, at the conclusion of which the trial resumed, 
as follows:) 

(At 10:20 o’clock a. m., the jury was brought into the 
court room by direction of the Court.) 

THE COURT: The Marshal tells me of your request 
for a dictionary. I am sorry, I can’t comply with it. It 
wouldn’t be considered appropriate. 

If there is anything that you specially want instruc- 
tions on with respect to the meaning of a word or any- 
thing else, then you should let me know by memorandum 
and I will do my best to instruct you on any matter which 
is of concern to you and about which you are uncertain 
at this time, if I am able to do so, but it would be im- 
proper for me to give you a dictionary which is not in 
evidence in this case. 

Now you may return to your jury room and if you have 
any request for instructions, just send me a memoran- 
dum. I will get counsel together and we will try to agree 
on it and then I will send for you and attempt to give it 
to you. 
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THE FOREMAN: Thank you. 

(Whereupon, the jury retired to the jury room and sent 
a note in by the Deputy Marshal.) 

THE COURT: The jury sends a note: 
1566 ‘*Please define ‘disposing mind’, as stated in Is- 
sue Number 1.’’ 

It occurs to me that all I can do is to restate to them 
the charge which I gave them on the subject of mental 
capacity or testamentary capacity. 

MR. HILL: She has to know her property and the ob- 
ject of her natural bounty. That is a disposing mind. 

MR. KINDNESS: I have no objection, Your Honor, to 
further stating, if the Court saw fit to do so, that that 
part of the instruction which uses the language relating 
to knowledge of property and the objects of bounty is the 
part which is concerned with disposing mind. 

MR. HILL: I think if Your Honor is going to give 
them an instruction you ought to tell them that a dispos- 
ing mind is the equivalent to mental capacity to make a 
will, and say what it means. 

That is what I think it is. It embraces the whole thing. 

THE COURT: I think so. 

MR. HILL: Sound and disposing mind. That is the 
ability to dispose of property. 

MR. KINDNESS: I think I agree with Mr. Hill’s 
comment, that it is the ability to dispose of property. 

MR. HILL: And it embraces these other factors. 

1567 THE COURT: Do you agree it embraces these 

various elements that go to make up testamentary 
capacity? 

MR. KINDNESS: Oh, certainly. I just thought that 
the jury was having trouble with that one word in the 
phrase, the word ‘‘disposing” and didn’t know which part 
of the instruction that particularly related to that word. 

THE COURT: I will take a short recess. 

(Short recess taken.) 

THE COURT: May I speak to counsel? 

(Bench Conference:) 
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THE COURT: In the charge that I gave yesterday 
I used this language: 

“‘Tf the person making a will fully understands what 
he or she is doing and if he or she possesses memory and 
mind enough to know what property he or she owns and 
desires to dispose of, the person or persons to whom he 
or she intends to give it, the natural objects of her bounty, 
and fully understands his or her purposes and the busi- 
ness in which he or she is engaged, then that person in 
contemplation of law is of sound and disposing mind and 
memory and is capable of making a valid will”. 

Is that satisfactory for this? 

MR. HILL: Yes, it is. 
1568 THE COURT: And preface it by stating that 
in substance it means the ability to dispose of their 
property. 

MR. HILL: But governed by that. 

THE COURT: But that it is governed by this rule. 
Is that satisfactory? 

MR. KINDNESS: Yes, Your Honor. 

THE COURT: I wonder if it wouldn’t be fair to elabo- 
rate, when we say ‘‘to know what property he or she owns 
or desires to dispose of’’, by pointing out that they need 
not know the lot and square numbers. 

She didn’t know it at any time, did she? 

MR. HILL: Well, she knows the property. I don’t 
think it would be well to do that. We didn’t give that in 
the general charge. 

THE COURT: All right. I will confine it to this 
charge. 

MR. HILL: I think that is enough. 

THE COURT: All right. 

(Open Court:) 

(Whereupon, at 10:40 a. m., the jury entered the court 
room by direction of the Court:) 

THE COURT: Ladies and gentlemen, I have your 
note, which reads: 
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‘‘Please define ‘disposing mind’ as stated in Is- 
1569 sue Number 1”. 

I suppose in general a disposing mind means 
ability to dispose of one’s property. That would be a 
general statement. However, in the law I think I should 
read to you, and try to read it carefully and slowly, be- 
cause it is a legal definition of what is meant by a sound 
and disposing mind under that issue. 

‘‘If the person making the will understands what he 
or she is doing, and if he or she possesses memory and 
mind enough to know what property he or she owns and 
desires to dispose of, the person or persons to whom he 
or she intends to give it, the natural objects of her bounty, 
and understands his or her purposes and the business in 
which he or she is engaged, then that person in contem- 
plation of law is of sound and disposing mind and mem- 
ory and is capable of making a valid will’’. 

(Whereupon, the jury retired to deliberate further of 
their verdict.) 


1619 Filed Aug. 24, 1956 


Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


STATEMENT OF POINTS 


1. Failure of the Court to properly instruct the jury 
in regard to the law concerning Undue Influence in this 
case, and refusal of the Court in this respect to give the 
instructions to the jury requested by plaintiffs. 


2. Refusal of the Court to admit testimony offered by 
plaintiffs to impeach the credibility of the defendant, 
and the scrivener of the will of Mamie Ross dated March 
5, 1955. 


3. Refusal of the court to admit opinion evidence of 
the physician Superintendent of the Leland Memorial 
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Hospital and of nurses in attendance upon decedent with ‘ 
regard to her mental capacity. Pe 
4. Refusal of the Court to admit evidence showing the “i 
status of the will of Mamie Ross dated February 7th, ~ 
1955 as of the date of this trial, or to instruct the jury | 
in that regard. 
5. Admission of evidence by Dr. Little which was con- ° 
fidential over objection of plaintiffs. * 
6. Admission of evidence by Dr. Williams which was «. 
confidential over objection of plaintiffs. j 


/s/ O. R. MeGuire 
/s/ Vivian O. Hill | 
Vivian O. Hill, si 
Southern Building, 4: 
Attorneys for Plaintiffs. 


Copy of foregoing Statement of Points served upon vy 
Arthur J. Hilland, Esq., attorney for defendants this 
August 24th, 1956, by leaving a copy of same with an 


adnlt in his office 902 Shoreham Building. ¥ 
/s/_ Vivian O. Hill 
& * is & 
1620 Filed Sep. 6, 1956 


Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


AMENDMENT TO STATEMENT OF POINTS 


Now comes the Caveators through their attorneys and 
amend their statement of Points filed herein by adding 
thereto the following: 
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No. 8. The highly prejudicial misconduct of defend- 
ant’s chief trial counsel in the presence of the 
jury. 

/s/ O. R. MeGuire 
O. R. MeGuire 
/s/_ Vivian O. Hill 
Vivian O. Hill, 
Southern Building, 
Attorneys for Caveators 


A copy of foregoing amendment to Statement of Points 
was served upon Arthur J. Hilland, Esq., attorney for 
Caveatee by me this September 6th, 1956, by leaving a 
copy of same with an adult in his office at room 902 
Shoreham Building. 

Vivian O. Hill 


1621 Filed Sep. 10, 1956 


Theodore Cogswell, Register of Wills, D. C. 
Clerk of Probate Court 


DESIGNATION OF ADDITIONAL 
RECORD ON APPEAL 


The Clerk of the Court is requested by the Caveators 
through their attorneys to prepare and include in the 
record on appeal in this cause the following items in 
addition to those heretofore designated in this appeal: 


(a) Order of the Court dated September 10th, 1956, 
extending the time for filing the record in the 
United States Court of Appeals for the District 
of Columbia. 








TOA 


(b) Additional statement of points. 
(c) This designation. 


/s/ O. R. MeGuire 
O. R. McGuire 
/s/ Vivian O. Hill 
Vivian O. Hill 
Southern Building 
Attorneys for Caveators 


Copy of this designation served upon Arthur J. Hilland, 
Esq., attorney for Caveatee, by me this September 10th, 
1956, by leaving a copy with an adult in his office 902 
Shoreham Building, Washington, D.C. 


Vivian O. Hill 


1622 Filed Sep. 10, 1956 
Theodore Cogswell, Register of Wills, D.C. 
Clerk of Probate Court 


ORDER EXTENDING TIME TO FILE 
RECORD ON APPEAL 


Upon consideration of the Motion of Caveators filed 
herein on September 6th, 1956 for an extension of time 
within which to file the record on appeal in this cause, 
it is by the Court this 10th day of September, 1956, 

ORDERED: 


That the time for filing the record on appeal in the 
United States Court of Appeals for the District of Co- 
lumbia be and hereby is extended to and including the 
26 day of September, 1956. 


/s/ Matthew F. McGuire 
Judge 
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PROCEEDINGS 


Deft’s Witness SEIGMAN, HENRY J. 
Cross Examination 


44 Q That is Defendant’s Exhibit Number 2. 
Look at the date on there of March 5. A _ Yes, 
sir. 

Q Do you know who put that on there? A John J. 
O’Brien. 

Q And do you know whether he wrote that date over 
another date? A He may have; yes, sir. 

Q Does it look to you like it has been written over 
another date? A As TI recall, on this particular instru- 
ment I don’t know whether it is written over another 
date or not. 

MR. HILLAND: Would you speak up so we can hear 
you? 

THE WITNESS. I say on this particular instrument 
I don’t know whether it is written over another date or 
not. 

BY MR. HILL: 

Q You saw Mr. O’Brien write it, did you not? A 
Yes, sir. 

Q You saw the will; you were right there? A Yes, 
sir. 

Q Can’t you tell us whether or not— A I mean, 
when he put that “5” in there I was sitting way over 

at the side here. 
45 Q But you saw him put it in there? A I saw 
him put the “5” in there; yes, sir. I mean, I saw 
him put that date in there; yes, sir. 

Q And you don’t know how it came to have the 
appearance it does of having been written over; is that 
correct? Does it have the appearance of having been 
written over several times? A Well, I don’t know if 
it has the appearance of having been written over several 
times. 

Q It has been made very big, I mean, in comparison 
to the other. 
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In comparison to Mr. O’Brien’s signature isn’t it about 
two or three times as heavy? A Well, I tell you, we 
discussed this after we had this first trial, and we were 
trying to refresh our memories about it, and it seems 
that there was a “4” in there and somehow or other 
somebody called it to John’s attention that day wasn’t 
the 4th; it was the 5th. 

Q You didn’t say that at the first trial, though, did 
you? A No. We didn’t think about it. We didn’t 
think it was important or anything, but now that it was 
brought out to our attention, it seems to me that we did 

discuss, that somebody noticed that it was the 4th 
46 and it should be the 5th, and it didn’t have any 

significance at the time but now that you have 
asked us about it and all, we do remember that there 
may have been a “4” in there. 

Q Since the first trial you remember that. A Well, 
we discussed it with— 

Q And you come to the conclusion that that is what 
it was? A That probably that is what must have hap- 
pened. 

Q Probably. You don’t remember that? A I don’t 
remember definitely but it is just vagely in my mind that 
somebody called to John’s attention that day wasn’t the 
4th; it was the 5th. That is just the way it strikes me, 
as I remember. 

Q That is just a supposition on your part? A That 
is in our discussion over at the office after we had the 
first trial. 

Q After you had the first trial, you came to the con- 
clusion that is what must have happened? A Must have 
happened; yes, sir. 

s € % * 
48 Q I show you Plaintiff’s Exhibit Number 2. Is 
that the power of attorney you saw executed? A 
I believe so; yes, sir. 

Q And, calling your attention to the date on that, 

what is that date? A That date is the 5th. 


4 
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Q Who wrote that date on there? A John J. O’Brien. 
Q Is that date, the numeral 5, written over any other 
number you can see? A _ It looks like it is written over 
a 4. 
Q And did you have any discussion since the first 
trial as to how that 5 became written over the 4? 
49 A Well, I mean, it was something like the same 
thing. I don’t know how the 4—somebody called 
to John’s attention that it was the 5th and not the 4th; 
and that is all I can remember about it. 
Q There is definitely a 5 written over a 4? 
Is that right? A It looks that way to me; yes, sir. 
Q Where did this conversation take place when you 
decided that you remembered this numeral 5 had been 
written over a 4 that was the wrong date? When did 
you take that up? A Are you discussing now about 
this power of attorney? 
Q I am discussing about both of them. A At Mr. 
Hilland’s office. 
Q Mr. whose office? A Arthur Hilland. 
Q And when was that? A I believe that was Mon- 
day night. 
Q This past Monday night? A This past Monday 
night. 
Q And who else was present? A Mr. Vanderhoof 
and Mr. O’Brien. 
Q And did Mr. O’Brien then only have the occasion 
to remember it had been written over a 4? A He 
seemed to recall that he probably did write a 4 
50 and changed it to a 5. 
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d2 Q As far as you know, from what you heard 
going on in there, Mrs. Mamie Ross didn’t know 
anything about the contents of this will, did she? A 
Well, being I am a lawyer— 
MR. HILLAND: Object, Your Honor. All he can do 
is speculate about that. 
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THE COURT: That is right. I will sustain the ob- 
jection. 

MR. HILL: Your Honor, may I say— 

THE COURT: I sustain the objection. 


Deft’s Witness SEIGMAN, HENRY J. 
Recross Examination 


58 Q Did you go over this power of attorney about 
the date of March 5 over the 4th, at the time that you 
went over the will? A You mean— 

Q Mr. Hilland’s office. A Yes, sir. 


Deft’s Witness VANDERHOFF 
Cross Examination by Plaintiffs’ Counsel 


T4 Q And if you testified she didn’t wear glasses, 
before, it was in error? A That was in error. 

Q Did you talk about about her wearing glasses with 
anyone after you testified at the former trial? A Not 
as such. We have discussed the general situation of the 
case, yes. 

Q And you discussed the details of the date on the 
will? A Yes. 

Q Who did you discuss that with? A Mr. O’Brien. 
And Mr. Siegman. 

Q And Mr. Hilland? A Well, there might have been 
a time or two; but most of the discussion that I recall 
was between Mr. O’Brien and Mr. Siegman and myself. 

Q Were you at a conference in Mr. Hilland’s 
75 office recently? A Yes. 
Q When you went over this date? A Oh, 

surely. 

Q And all of you agreed then that the numeral 5 had 
been written over 4; is that right? A I don’t think we 
all agreed to anything. 
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Deft’s Witness JOHN J. O’BRIEN on 
Cross Examination by Plaintiffs’ Counsel 


89 Q You wrote the will, did you not? A Yes, 
sir, I did; at the direction of Miss Ross. 

Q Yes, sir. And when did you become employed by 
Miss Ross? A For this will I would say February 20, 
1955. 

Q And how did you become employed by her? A I 
was asked to call to the Leland Memorial Hospital in 
Prince George County, Maryland. 

Q Who asked you to do that? A Mr. Adlung. 

Q What did he tell you? A Mr. Adlung told me 
that Mamie Ross has requested that I come to see her 
at Leland Memorial Hospital and I did; on Sunday, 
February the 20th. 
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90 Q Then the next time you saw her was at— A 


I said Leland Memorial Hospital on February 20, 


1955. 

Q What did she say to you on that date? A She 
said she wanted me to prepare a will for her, that she 
didn’t like a will that had been already prepared. And she 
thereupon told me what she desired in the will. 

Q What did she tell you she wanted in the will? A 
Well, sir, there is a lot in that will. Now, I— 

Q Yes, sir. I want to hear what you remem- 
91 ber of it. A She told me how she wanted her 
property to go, and her assets. 

Q And can you remember any of the instructions 
she gave you? A Yes. I do remember some of them, 
sir, but I did make notes and certainly I would like to 
have the notes, if you want them, Mr. Hill. You didn’t 
want them last time and I would like to use them. 

Q I would like to have your recollection first, and then 
after that. A Well, she told me how much would go to 
different persons; she made a legacy to some institutions; 
and I made notes of it. 
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Q Did she tell you that she had executed a prior will? 
A She certainly did, sir. Said she didn’t like it. 

Q What did she say was the difficulty with it? A 
She said she wasn’t satisfied with it, that she wanted to 
change it. 

Q What did she say was wrong with it, if anything? 
A She said she wasn’t satisfied with it and she wanted 
to change it. 

Q Did she tell you where the will was? A Yes, she 

did, sir. 
92 ~Q Where did she tell you it was? A She told 
me it was at the Security Bank, the bank that I 
eventually went and got that will. 

Q Is that the way you learned where the will was? 
A Yes, sir. She told me that the will was there, sir, 
the first time I saw her. 

Q And that was how you learned that the will was at 
what bank? A At the bank where I obtained the will, 
that is, the American Security and Trust Company, on 
15th Street, Northwest. 

Q Did she tell you that she wanted you to go there 
and get the will? A No, sir. At that time she didn’t 
tell me at that time that I was to go to get the will. 
It was on the second occasion that I went there that 
she then said that I should get the will. 

Q And that was on February 25? A That is five 
days after February 20. That is correct, sir. It was a 
Friday. 

Q And what kind of instruction did she give you 
about getting this will? A She told me that she wanted 
me to get that will, she wasn’t satisfied with it. I told 

her that, of course, the bank would not give me the 
93 will without her authorization, and I told her I 

‘would prepare the authorization and sent it to her. 
That was on February the 25th. 

Q And did you prepare a letter for her to sign, did 
you not? A I did, sir. 

Q And how did you come to prepare that letter? 
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MR. HILLAND: Well, He just said it. 
THE WITNESS: I said they asked me to do it, sir. 
BY MR. HILL: 

Q Did she give you any information to go in the 
letter? A Well, she told me that I was to get the 
letter. I told her I would prepare a letter addressed to 
the bank requesting the delivery of that will to me. That 
is correct, sir. 

Q And when did you prepare a letter for that pur- 
pose? A I prepared that letter on March the 3rd. 

Q And did you talk to anybody about the letter? A 
Mr. Hill, when I say prepared that letter on March 3, 
I believe now I would say it the hours of March the 4th 
when I called Mr. Adlung; that is, the day before the 
preparation of this will, in the morning when I hadn’t 

had it— Mr. Adlung came down; I called him to 
94 come and get it; and all I did, I believe, was ad- 

dress an envelope at that time. It could have been 
the evening of the 3rd or early the morning of the 4th, 
but he got it before court on the 4th and took it off to 
some place else, I don’t know. But it was brought back 
signed by Mamie Ross. 

Q You got the instructions from Mamie Ross and you 
prepared the letter solely from the instructions she gave 
you; is that right? A That is exactly what I say, sir. 

Q And you didn’t have any information to go in that 
letter from Mr. Adlung at all? A No. I had no in- 
formation from Mr. Adlung as to the writing of that 
letter. 

Q I would like to show you the letter, Mr. O’Brien. 
It has been identified as Plaintiffs’ Exhibit Number 1. 
A On looking at the letter, I believe I asked Mr. Ad- 
lung for the receipt number, if he might have the receipt 
number. I did not have the receipt number. That is cor- 
rect, sir. 

Q So you did confer with Mr. Adlung and get the 
receipt number? A That is correct, sir. 








73 A 


Q And when did you get that receipt number 
95 ‘from Mr. Adlung? A That had to be on March 
3, Sir. 

Q Could it have been earlier than that? A No, sir. 

Q Then Mr. Adlung knew about the will at the Amer- 
ican Security, and how did you know he had the receipt? 
A No. I didn’t say Mr. Adlung knew that, sir, at all. 

Q I said, how did you know that he had the receipt 
for this will? A JI didn’t know until Mr. Adlung called 
me to ask if I had prepared the letter that I was to 
deliver to Miss Ross. I was to deliver it after February 
the 25th when I saw her, and I didn’t go back to her 
immediately at that time. 

Q Why did you wait from February the 25th to March 
3rd, to draw the letter or to prepare it? A Well, sir, 
I was quite busily engaged in court work and from Feb- 
ruary 25 there were only some three days during Feb- 
ruary, and February is a: short month; in other words; 
and from then it was prepared on March 3. 

Q How did Mr. Adlung know that you were preparing 
this letter? A That I would not know, sir. 

Q Would it refresh your memory, or could it be pos- 
sible that he gave you this information and told you to 

prepare the letter? A No. Mamie Ross told me 
96 to prepare it the time I saw her on February 25th. 
Mr. Adlung, on the 3rd, when he was to come down 
for the letter, certainly he knew he was to get that letter. 

Q Yes; but you had already had the number and 
put it in there, the receipt number from the bank. A I 
say it was done either on the evening of Wednesday or 
Thursday morning when he came in; I don’t recall which, 
sir. 

Q You had the letter written before he got there and 
you just had to write the envelope? A No. I don’t 
think that letter wasn’t written when he got there, sir. 

Q I understood you to testify— A I said I got 
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there early, before court, sir, and I prepared that before 
I left for court that day. 

Q I thought you testified that the only thing you had 
to do was address the envelope? A I did address the 
envelope when Mr. Adlung got there. 

Q Well, What date did he get there? A On the 3rd. 

The date the letter is written. 
97 Q The letter was already written then? A No, 
sir. 

Q The letter was written after Mr. Adlung got to the 
office. Is that right? A I called Mr. Adlung and asked 
him to come to the office for the letter. 

Q And it was written then? A And I talked to him 
at that time, and then I was at the office and I wrote the 
letter and he is on the way down there. 

Q Yes, sir. A That is right, sir. 

Q Now, he told you before you wrote the letter, very 
evidently, about this receipt number that the bank had 
sent Mamie Ross? A Certainly. 

Q You never saw the receipt, did you? <A I don’t 
think I ever saw that receipt. 

Q What did you do with the letter after he brought 
it back? A After I received the letter on March the 
4th, I went to the bank and saw the officials at the bank 
and presented that letter to them. 

Q What time did you see them? A Around 4:00 

o’clock. 
98 Q And who did you see at the bank, if you re- 
member? A JI don’t recall who it was. 

Q Would it refresh your memory if it was Mr. Hol- 
land? A Could have been. 

Q And did you have a conversation with the bank 
about the executor? A No. I had no conversation with 
them about the executor. I presented the letter and 
said I was to eall for the will. I did not discuss the 
matter with any executor at that time, with him, or at 
any other time with him. 
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Q Didn’t Mr. Holland ask you if you were going to 
change the will, were they still going to be the executor, 
and you told him you were afraid not? A I don’t think 
I told him, “I am afraid not”, but I think I wouldn’t have 
answered the question if he had asked it. I wouldn’t 
have given him that information, sir. 

Q You would not? A No, sir. No more than I 
would have told any other person who would receive any 
benefit under the will that they wouldn’t receive benefit. 

Q It is your testimony now that you didn’t tell him 

that you were afraid he wasn’t going to be the 
99 executor of the American Security and Trust? A 

That is correct, sir. I am positive I did not tell 
him. 

Q Now, after you got this will at 4:00 o’clock in the 
afternoon— A That is what I said, sir, 4:00 o’clock. 

Q When did you start preparing this new draft? — 
how long after you got the will of February the 7th was 
it on the afternoon of March 4 before you started pre- 
paring this will? A Oh, I didn’t start to prepare this 
will until after dinner, sir. 

Q Atnight? A That is correct, sir. 

Q What was the rush? A I thought you are com- 
plaining that I didn’t rush before, Mr. Hill. There was 
no rush about this. 

THE COURT: Gentlemen, let’s not argue. Go ahead 
and answer questions as they are asked. 

THE WITNESS: There was no rush, sir, but I had 
to do it at the time that I could give to it, and I am 
engaged in the Court during the daytime and I have 
to work at night, sir. 

BY MR. HILL: 
~  Q You ecouldn’t have done that between Feb- 
100 ruary 25th and March 3rd? <A I ecouldn’t prepare 
this draft, no. That is right—no, I could not, 
sir. That is correct, sir. 
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Q And where was this will written? Was it written 
in your office? A At my office; yes, sir. 

Q Did you write it yourself? A That is correct, sir. 

MR. HILL: Mark this other will, please. 

(Plaintiffs’ Exhibit Number 3 marked for identifica- 
tion.) 

BY MR. HILL: 

Q I show you Plaintiffs’ Exhibit for identification 
Number 3. A Yes, sir. 

Q Do you recognize that as being a copy of the will 
that you received at the bank on February 7th? A I 
have no reason to say that is not a copy, sir. 

Q Do you recognize any part of it as part of the 
original will that you got from the bank on March 4, 1955? 
A I would say this is a copy, sir. 

Q Yes, sir. And it is almost identical in form with 

the will that you drew; isn’t it? A No, sir. Do 
101 you want me to point out the differences? 
Q No. I am asking the questions. Answer 
them. 

You include all of the beneficiaries in there except two 
that are in the original will, do you not? A I would 
have to check that and see, sir. There is one I recall. I don’t 
recall but one that is not included in it. I would have to 
check to make certain. 

Q Which one is not included in it? A I know that I 
believe there is a Mrs. Hagan or Miss Hagan that is omit- 
ted in mind that was in the other one. And I know they 
bequeath different in one than in the other. 

Q That is right. Some took more and some took less. 

Q That is right. And there are two new beneficiaries; 
is that right? A Yes; I think there are two new ones. 

Q Now, Mr. O’Brien, calling your attention to the part 
of these wills that appoint an executor, isn’t the verbiage 
exact in both wills? A May I see it, sir? 

Q Yes, sir. A Yes, sir; that provision is one that I 
adopted from that prior will that was first written, and I 
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believe it is the only provision that was adopted from the 
102 Q So you just copied the old will, changing the 

beneficiaries’ amounts; isn’t that right? A No, 
sir, that is not true. 


107 Q Mr. O’Brien, we were down to the date of 

your preparation of the letter of March 3, 1955, 
and after you received that letter signed by Mamie Ross, 
you had gone back to the bank and gotten the will? A 
No, sir; not gone back. I went to the bank, sir. 

Q Went to the bank? A’ That is right. 

Q Did you have a discussion with Mr. Holland, the 
vice-president, at that time when you went to get the will? 
A Well, I wouldn’t call it a discussion, sir. I went over 
for the will and that is all J went for; and we had prac- 
tically no discussion. We may have talked about the 
weather, but that is all. 

Q When you presented the letter to him— A I pre- 
sented more than a letter. I presented the receipt. 

Q Yes. When you presented those to him, did he ask 

you whether or not the American Security and 
108 Trust Company was going to be the executor in 

any new will? A I told you yesterday he did 
not, sir. 

Q He did not? A No, sir. I didn’t know, myself, 
at that time, sir. The will had not been executed. 

Q The will had been drafted in part, had it not? A 
Yes, sir, it had been drafted before, too. 

Q And you had instructions to name Mr. Adlung 
executor? A I did, sir. 

Q You had those instructions on February the 20th? 
A Yes, sir. 

Q That is right. No one had ever changed those. 
You had no reason to think they would be changed, did 
you? A Let me have that again. 
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Q You had no reason to think that that instruction 
would ever be changed? A I had no reason to believe 
it might not be changed, sir. Miss Ross could change 
it any way she wanted, sir. I abided by her wish. 

Q So, on February 20 she gave you all the instruc 
tions that you used to prepare this will of March the 5th? 
A No, sir. 

Q What modifications? A She had given me 
109 prior instructions. 

Q February 20th? A Yes, sir. Not only Feb- 
ruary 20th but in connection with the first visit I had 
there February—yes; February 20th. That is right; and 
February 25th. 

Q February 20th she gave you all of the main in- 
structions that goes into this will of March 5th? A No, 
sir. 

Q When did she give them to you? A That is Feb- 
ruary the 20th, and that is on a Sunday, and then on the 
following Friday, that would be the 25th; on the two 
days, sir. 

Q You prepared a draft of the will between the 20th 
and the 25th, had you not? A Yes, sir, I had. 

Q And you went to her on the 25th? A I wouldn’t 
eall it a draft, sir, either. I call it I prepared the will, 
sir. 

Q I see. It had not been executed? A That is 
right. It had not been executed. 

Q In that will had you named Mr. Adlung executor? 
A Yes, sir, I had. 


111 Q So, when you went to the American Security 

and Trust Company on the fourth of March, you 

knew as certain as you could know that Mr. Adlung was 

going to be the executor of that will? A I didn’t know, 

sir, until the will was executed. I had changed it be- 
fore, sir, and— 

Q You wrote the bank that you and Mamie were 
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going to get back in touch with them about the will, did 
you not? A That is correct, sir. 

Q And when you wrote that, you knew that you had 
a new executor, didn’t you? A That isn’t what I said, 
sir. 

Q Maybe I misunderstood you. A I said I 
112 didn’t know until the will was executed, and when 

the will was executed, knowing that she had deal- 
ings with the bank, I expected the will would probably 
be deposited with that bank. 

Q And you expected after you got up there with the 
will to have to change it? A No, sir. I didn’t say I 
expected to change it. 

Q I am asking the question. A I said it could be 
changed. 

Q Yes, sir; but it wasn’t? A No, sir. 

Q Now, when you got to the home of Mamie Ross on 
the date of March the 5th, who let you in her house? A 
I don’t know whether Mr. Adlung or Mrs. Adlung, or 
both admitted me to the house. 

Q And after you got in the house, what happened? A 
Well, we were introduced to the nurse in the house. [I in- 
troduced the witnesses to the people in the house, and then 
I went to the back to see Mamie Ross. 

Q And anyone go with you? A Mr. Adlung may 
have gone in there at the beginning, but he was in there 
while I went in to see Miss Ross, and left immediately, 
sir. Then I remained with Miss Ross for about an hour. 

Q You remained with her for about an hour? 
1138 A Yes, sir. 

Q While you were there with her, what did you 
do for the hour? A Discussing the business, and mat- 
ters with Mamie Ross. That is what we went there for, 
sir. 

Q Did you read the will to her then? A Positively. 

Q Did she have glasses on? A Yes, she did. 
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114 Q Mr. O’Brien, you say there were some dif- 
ferences. You mean in the testimony of the 

various witnesses in this case? A Well, I know that a 
witness said that the preamble was read, but I—that 
isn’t—that isn’t what I did, sir. 

Q Well, were you in there when the witness 
115 testified? A No, sir; I was not, sir. 

Q Was that discussed at this conference that 
you and the witnesses held in Mr. Hilland’s office? A 
Yes, sir. That was not this trial, but in another pro- 
ceeding we talked about it. Not this trial, sir. This 
happened on Monday of this week. This case didn’t 
start until yesterday, sir. 

Q I am talking about before the case started, you 
discussed discrepancies in this testimony— A I wouldn’t 
say we discussed discrepancies. We discussed the case, 
as all lawyers would do, sir. 

Q Yes; but didn’t you discuss the discrepancies in the 
evidence, that you remembered something that you didn’t 
remember at the trial? A Well, sir, the word “dis- 
crepancy” was never used, sir. 

Q I thought you used it on the stand just now. A 
Well, in a discussion that we had on Monday the word 
“discrepancy” was never used. . 

Q Well, I will use your word—“differences”—then. 
Did you iron out any other differences in the testimony 
on the occasion that you had the conference in Mr. 
Hilland’s office? A I don’t know that we ironed out any 

differences at any time, sir. I am still of the same 
116 opinion that I was at the first time, that the pre- 
amble was not read, sir. 

If I recited it today to you, I suppose it would be 
about the same as in the will. 

s sd e ee 
117 Q Now, when you went in the room on that 
occasion you took with you this will of February 
7, didn’t you? A Yes, sir. 
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Q Of1955? A Yes, sir. 

Q And what did you do with it? A I gave Miss 
Ross the will and she destroyed that will, sir, in my 
presence. 

Q What did she say about the will? A Well, she 
was—well, at the time she destroyed it, of course she 
didn’t say anything, sir. She was executing a new will. 

Q And how did she destroy this will? A She tore it. 

Q What did she do with the pieces? A The pieces 

were given to me, sir. I took the pieces. 
118 Q What did you do with them? A They 
weren’t to be left in that house, sir, where others 
would have access to them, and she in bed. So I took 
them to my office and they were destroyed by placing 
them in the waste basket in my office. 

Q Then what did she do after she destroyed the will? 
A Well, we executed the new will, sir. 

MR. HILL: Your Honor, may we approach the 
the bench? 

(Bench Conference :) 

MR. HILL: I want to ask the witness, to go to his 
credibility, whether or not the jury didn’t find that this 
will he says he had torn was not torn. 

MR. HILLAND: That is objectionable, clearly. 

THE COURT: Yes. I think so. I will sustain the 
objection. 

MR. HILL. Will you give me an exception, please? 

THE COURT: Surely. You may have an exception 
to all my rulings. 

MR. HILL: I would like to say one more word. 

I have to tell the jury, I think, that this will is in full 
force and effect. I think I have to do that, because they 
would naturally assume, if I don’t do that, that that will 
was torn and it is out. 

MR. HILLAND: I don’t think that is so at all. 
119 MR. HILL: I think I have a right to go into 
the credibility of this witness. 
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THE COURT: No. I don’t think so. I will sustain 
the objection. 

MR. HILL: How about telling them this will is in 
full force and effect? 

THE COURT: At this time? 

MR. HILL: Well, on cross-examination. 

THE COURT: No; not at this time. 

MR. HILL: Will you let me present it some time 
later? 

THE COURT: Yes. I will consider it some time 
later. 

MR. HILL: Okay. 

MR. HILLAND: The only question presented is that 
they have a right to contest the will, their being in court 
with that right right now. 

THE COURT: Yes. The only issue before this Court 
now is with respect to the second will. 

I will sustain the objection to any reference to the 
first will. 

MR. HILL: But the credibility of the witness’ testi- 
mony? 

THE COURT: I have ruled on that. 


130 Q Did Miss Ross give you any reason for 
131 changing attorneys from Mr. Tolley to you? A 
Well, I think one thing she discussed with me was 

the matter that Mr. Tolley had requested her to have the 
bank named as executor under the will, and she thought 
that they should not have that; she thought Mr. Adlung 
should have it; that he was the only one doing anything 
for her; and she didn’t see why she should go to that 
expense and let the bank have that appointment. She 
said she hadn’t known Mr. Tolley before, and she said 
she did want me to prepare this will. 

She had dealings with me, as I said before. 

Q I call your attention to your prior testimony on 
page 17 of the record: 

“Q Did she tell you any reason for changing attor- 
neys? 
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“A No, she didn’t. She stated no reason except she 
said she didn’t like the prior will.” 

A Yes, sir. 

Q Now, you remember in addition to these other 
things; is that right? A Yes, sir. She didn’t tell me 
this time, sir, that she didn’t want Mr. Tolley because 
he caused the bank to be named executor, but I am tell- 
ing you that is what she said happened, and not the 
reason for it. 

Q Did you diseuss— A That is what I am 
132 now assuming, that that is one of the things that 
had some bearing on her changing attorneys. 

Q I think you testified that she told you that. I think 
your testimony was that she said she didn’t like Mr. 
Tolley because he had the bank, and so forth. A I re- 
call that, sir; that is correct. 


Q When you discussed these differences at the con- 

ference in Mr. Hilland’s office, did you talk about the 

reason Miss Ross gave for changing attorneys? A 

133 Well, I didn’t say we settled any differences be- 
tween us. 

Q I say, did you discuss that subject at that confer- 
ence. A No, sir; we did not, sir. 

Q So now your memory is better than it was last 
March when you said— A Yes, sir; it certainly is. 

Q What refreshed your memory to that extent? A 
You have, in part, sir. 

Q Well, I asked you these questions before and you 
answered them. A No, sir. You didn’t ask me all 
those questions before, sir. 

Q I just read you the question. Your own attorney 
did. 

“Q Did she tell you any reason for changing attor- 
neys? 

“A No, she didn’t. She stated no reason except she 
said she didn’t like the prior will.” 
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Now you go ahead— A [I still say that, sir. 
Q That is right. And you give us a lot of additional 
reasons. A That is correct sir. 
Q And you remember that now? A Yes, sir. 
134 Q But you didn’t remember it then? A (No re- 
sponse.) 
e * * id 
166 All of the bequests which were cut down or 
eliminated that didn’t go to some increase in the 
one case, or to the two additional bequests of five hun- 
dred dollars, went to Mr. and Mrs. Adlung, didn’t they? 
MR. HILLAND: I object to that. 
THE COURT: Objection sustained. 
Don’t pursue the matter further, Mr. Hill. 
MR. HILL: Exception, Your Honor. 
THE COURT: Very well. 
BY MR. HILL: 


* e * * 


Pltfs’ Witness HOLLAND, T. STANLEY 
Direct Examination 


189 Q I show you Plaintiffs’ Exhibit For Identifi- 
cation Number 1, and ask you if you have ever 
seen that document before. A Yes, sir. 

Q Where did you first see this document, which is a 
letter addressed to the American Security and Trust 
Company? A On March 4, 1955. 

Q And how come you to see the letter? A Mr. 
O’Brien brought it in to me for the purpose of with- 
drawing the will. 

Q And what did you do as the result of his bringing 
the letter to you? A JI gave him the will and took his 
receipt for it. 

Q And did you have any conversation with Mr. 
O’Brien about the will? 

MR. HILLAND: Object to that as being irrelevant 
and immaterial. 

THE COURT: Objection sustained. 
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MR. HILL: Your Honor, may I— 

THE COURT: Objection sustained. 

MR. HILL: May I state the purpose for it? 

THE COURT: Very well. You may come to the bench. 


191 | MR. HILL. I would like to make a proffer, 
Your Honor. 

THE COURT: Very well. 

MR. HILL: If the witness, to the question I have 
asked, the witness will answer in the affirmative and he 
will answer further that he had a conversation with Mr. 
O’Brien in which he asked Mr. O’Brien are they still 
going to be the executor of the will, and Mr. O’Brien 
says “I am afraid not”. 

THE COURT: Mr. Holland has testified he didn’t 
know what the will contained. 

MR. HILL: No, but— 

THE COURT: You make a proffer, but I will limit 
your inquiry to the question of whether he had a con- 
versation. 

MR. HILL: Exception, Your Honor. 

(Open Court:) 
BY MR. HILL: 

Q You did have a conversation with Mr. O’Brien? 
A Yes, sir. 

Q And he took the will and that is the last you ever 
saw of it? A Yes, sir. 

MR. HILL: That is all. 


935 e * 2 + 


Pltfs’ Witness MALIN, LAWRENCE on 
Direct Examination 


BY MR. HILL: 
Q Please state your full name, Doctor. A Doctor 
Lawrence Malin. 
Q Where do you live? A Riverdale, Maryland. 
Q What is your business or occupation? A I ama 
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physician and surgeon, and Director of the Leland Me- 
morial Hospital. 

Q You are a graduate of some medical college? A 
College of Medical Evangelists in California. 

Q You are admitted to practice in the State of 

Maryland? A I am. 
236 Q Are you connected with any hospital? A 
As I said, I was Director of the Leland Memorial Hos- 
pital and have staff privileges on several other hospitals 
around Washington. 

Q Were you connected with the Leland Memorial 
Hospital during the month of February, 1955? A I was. 

Q And at that time did there come to your notice or 
attention a patient by the name of Mamie Ross? A 
Yes. I knew who Mamie Ross was. 

Q Were you ever her personal physician? A No, 
I wasn’t. 

Q You never treated her for any of her ailments? 
A That is right. 

Q When did you first meet Mamie Ross? A We 
first knew about Mamie Ross when she was first admitted 
to the hospital. 

THE COURT: That wasn’t the question, Doctor. I 
understood the question to be when did you first meet her. 

Is that your question? 

MR. HILL: Yes, sir. 

THE COURT: In person. 

THE WITNESS: I don’t recall the exact date. It 
was while she was in the hospital. 

BY MR. HILL: 
237 Q What date was that? A The early part of 
1955, if I recall correctly. I don’t recall the exact 
date she came in. 

Q How long was she in the hospital? A I don’t have 
the exact dates. My recollection is it was over a period 
of, I believe in the neighborhood of a couple of months. 
I am not sure. I don’t recall the exact length of time 
she was in. 
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Q I show you four checks from Plaintiffs’ Exhibit 
Number 6 and ask you, from those, can you refresh your 
memory as to how long Mamie Ross was at the Leland 
Memorial Hospital. 

MR. HILLAND: I object to that, Your Honor; unless 
he had something to do with those checks before, they 
wouldn’t refresh his recollection. 

THE COURT: Objection sustained. 

BY MR. HILL: 

Q Did you have anything to do with her? A [I didn’t 
have anything to do with her financially. 

Q Do you have any way now by which you can refresh 
your memory as to how long she remained in the hos- 
pital? 

MR. HILLAND: I object to that on the ground he 
has already given his answer. 

THE COURT: Objection sustained. 

BY MR. HILL: 
238 Q Doctor, how many patients a day do you see 
at the Leland Memorial Hospital? A My office 
practice is right in the building right next door. It 
varies between probably sixty to a hundred patients a 
day. 

Q Every day? A Every day. 

Q And would you state again what your answer was 
to the question how long Mamie Ross was in the Leland 
Memorial Hospital? 

THE COURT: He said he doesn’t know, Mr. Hill. 

MR. HILL: I thought. he said something about 
months. 

MR. HILLAND: He said she was there in the neigh- 
borhood of a couple of months. 

THE COURT: Very well. 

BY MR. HILL: 

Q Where did you first see Mamie Ross in the hos- 
pital? A I first saw Mamie Ross when she was sticking 
her head out in the hallway and screaming for a nurse, 
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and was in her hospital gown without any other clothes 
on, 

MR. HILLAND: I submit the doctor has answered 
the question. 

THE COURT: Yes. 

239 What was your question—‘When did he first see 
her”? 

Mr. HILL: Yes. 

THE COURT: I don’t think that is responsive to the 
question. 

BY MR. HILL: 

Q Where was the first time you saw Mamie Ross after 
she came to the hospital? A I saw her in the hallway 
or right at the entrance to her room. 

Q Do you have any way of fixing the date of that? 
A Well, it was during February, during her stay in the 
hospital. 

Q And did you see her after that date? A I saw 
her a number of times. 

Q Were you on duty at the hospital every day? A 
Possibly, with the exception, if I might be away for one 
day, which is possibly once a month. 

Q And did you see Mamie Ross every day while you 
were on duty there? A I wouldn’t see her every day. 
I would hear her. 

Q How would you hear her? A I would hear her 
screaming for a nurse or some times just screaming 

without any noticeable particular words that she 
240 was saying. 

MR. HILLAND: I object to that, and move to 
strike it out, Your Honor. He doesn’t testify that he was 
even in her presence. What could he observe? He just 
heard it. 

THE COURT: Yes. I will strike the witness’ answer. 

MR. HILL: Objection, Your Honor. 

THE COURT: Very well. 

BY MR. HILL: 
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Q How many times do you estimate you saw her while 
she was at the hospital? A At later times when she 
was calling or screaming, I had— 

THE COURT: Doctor, the question is, how many 
times did you see her while she was in the hospital. 

THE WITNESS: I would imagine in the neighbor- 
hood of about fifteen times. 

BY MR. HILL: 

Q And this screaming and hollering that you were 
talking about, was she doing that each time that you 
saw her? A JI had on several occasions looked inside of 
her room to see if there was anything that she needed 
right immediately, as I might have been going past her 
room. I had looked into it to see if there was any- 

thing at that time that she needed, and just what 
241 ~=the situation was. 
Q Did you ever see her in the hall? A Yes. 
She also walked out into the hall and— 

Q What did you see her do in the hall? A Nothing, 
except either call for a nurse or, as I mentioned, scream, 
which it is hard to tell what she was saying. 

Q Was that continuous or was that the early part of 
her stay or the latter part of her stay? A That was 
all during her stay. I would say the latter part of her 
stay it became worse. 

Q To your knowledge, did there ever come a time 
when she was bedridden? A I believe that the latter 
few days of her stay at the hospital that she was in bed. 

Q What service did the hospital furnish Miss Ross? 
A They furnished nursing service and her room and 
board; any medications that were ordered. 

Q Did she have a private doctor? A Yes; she had 
a private doctor. 

Q Do you know who that was? A It was Doctor 
Little. 

Q Did you ever talk to her about the screaming or 
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hollering? A Only, as I say, when I went in the 
242 room, to ask her what she wanted. 
Q Did she answer you? A She usually said 
she wanted a hypo. 

Q Did that occur many times or few? A It was only 
a few times that I went in the room to see her. 

MR. HILLAND: You say only two times? 

THE WITNESS: I say only a few. 

BY MR. HILL: 

Q Would you describe her physical appearance, Doc- 
tor, as you saw her? A She was a very thin, emaci- 
ated, elderly woman, with her hair usually in rather 
frowzily appearance. 

JUROR NUMBER 7: We can’t hear the witness up 
on this end. 

MR. HILL: Yes. Would you speak a little louder? 

ALTERNATE JUROR NUMBER 2: Can’t hear, Mr. 
Hill, either. 

MR. HILL: I am sorry. 

BY MR. HILL: 

Q Did you have anything to do with her diet while she 

was there? A [I didn’t have anything to do with her 
diet; no, sir. 

243 Q Did there come a time when she left the hos- 
pital? A Yes; she was discharged— 

MR. HILLAND: I object—sorry. I withdraw the ob- 
jection. 

BY MR. HILL: 

Q And did you have anything to do with her discharge? 

MR. HILLAND. I object. That is immaterial and ir- 
relevant, Your Honor. 

THE COURT: He may answer. 

THE WITNESS: I had asked the superintendent of 
nurses approximately a week before she left to— 

MR. HILLAND: I object to that, Your Honor. 

THE COURT: Yes. I sustain the objection. 

BY MR. HILL: 
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Q Just tell me what you did about her discharge. 
MR. HILLAND: I object to that. He can’t do that 
with that witness. 
THE COURT: He may answer. Did you have any- 
thing to do with her discharge, Doctor? 
THE WITNESS: I did. 
THE COURT: What did you do? 
MR. HILL: Would you speak louder, please. 
THE WITNESS: I asked the superintendent of nurses 
to come— 
244 MR. HILLAND: I object to that conversation. 
THE COURT: Don’t tell me what the superin- 
tendent of nurses did. What did you do? 
THE WITNESS: That is what I was telling you, Your 
Honor. 
THE COURT: Well, I don’t want any conversation 
between you and the superintendent. 
What, if any, action did you personally take? 
THE WITNESS: That is what I was— 
THE COURT: Proceed, Mr. Hill. 
BY MR. HILL: | 
Q Did you direct that she be discharged from the hos- 
pital? 
MR. HILLAND: I object to that leading question. 
THE COURT: I sustain the objection. 
BY MR. HILL: 
Q Did you or did you not direct that she be discharged 
from the hospital? 
MR. HILLAND: I object to that leading question, 
Your Honor. 
THE COURT: Objection sustained. 
BY MR. HILL: 
Q Well, Doctor, what did you do in connection with 
having Mamie Ross discharged from the hospital? 
245 MR. HILLAND: I object to that. He has al- 
ready been over it. 
THE COURT: He may answer. 
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THE WITNESS: I asked the superintendent— 

MR. HILLAND: I object to that, Your Honor. 

THE COURT: Yes. I will sustain the objection. 

THE WITNESS: Maybe I should be instructed how to 
answer. 

THE COURT: Well, I don’t want any conversation 
that you had with other people. 

Did you take any action yourself. 

THE WITNESS: When a doctor does work around 
the hospital he gives orders to other individuals to carry 
out. 

THE COURT: You may indicate what orders you gave. 

THE WITNESS: I ordered the superintendent of 
nurses to communicate with the physician of this patient 
and to either have her discharged from the hospital or 
else to have sufficient medication so that she would be 
quiet and not disturb all the other patients in the hospital. 

BY MR. HILL: 

Q And how long after that order was it before she was 
removed from the hospital? A About one week. 

Q From your observation of Miss Mamie Ross 
246 while she was at the hospital, would you say her 
conduct was rational? 

MR. HILLAND: I object to that— 

THE COURT: Objection sustained. 

BY MR. HILL: 

Q Did you form an opinion of her rationality from 
her conduct? 

MR. HILLAND: I object to that, Your Honor, on the 
ground that the proper foundation has not been laid. 

THE COURT: Objection sustained. 

MR. HILL: May we approach the bench, Your Honor? 

THE COURT: Yes. 

(Bench Conference :) 

MR. HILL: Your Honor, we think that from what the 
doctor has seen over a period of time— 

THE COURT: I don’t think so. I am perfectly clear 
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he hasn’t seen or observed her sufficiently at the time to 
have an opinion as to her mental capacity. 

MR. HILL: I didn’t ask him about that. I asked 
about her conduct being rational. 

THE COURT: I will sustain the objection. 

MR. HILL: Exception. 

(Open Court:) 

BY MR. HILL: 
Q Would you describe the voice of Mamie Ross? 
24 A It was a very high-pitched voice. There were 
times when the screaming would occur, it reminded 
me of a— 

MR. HILLAND: I object, Your Honor. 

THE COURT: You have answered the question, Doc- 
tor. 

MR. HILL: Did you say he could answer the question? 

THE COURT: No. I say I sustain the objection. 

MR. HILL: May we approach the bench again? 

THE COURT: Yes. 

(Bench Conference :) | 

MR. HILL: We make a proffer of the answer— 

THE COURT: Before you do that—how do you feel 
now, Mr. McGuire? Do you feel alright? 

MR. McGUIRE: I feel better this morning, Judge; 
thank you. 

MR. HILL: If allowed to ask the question as to 
his observation of her rationality the doctor would an- 
swer that her conduct was not rational. 

THE COURT: Very well. 

MR. McGUIRE: We will furnish you a memorandum 
during the course of the day on the matter of the admis- 
sion of evidence of these persons. 

(Open Court :) 
248 BY MR. HILL: 

Q Do you know how Mamie Ross left the hos- 
pital, Doctor? A No. I didn’t see her when she left. 
I don’t know how she left. 
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MR. HILL: You may inquire. 
MR. HILLAND: No cross-examination. 
THE COURT: Very well. You may step down, Doc- 
tor. Thank you. 
Pltfs’ Witness RILING. CATHERINE LOUELLA, on 
Direct Examination 


249 Q And what is your business or occupation? 
A Iam an aide at the Leland Memorial Hospital 
in Riverdale. 

Q Would you care to tell us your age, Miss Riling? 
A No, I don’t. I am 52. 

Q How long have you been employed at the Leland 
Memorial Hospital? A It was three years the first day 
of March. 

Q And what are your duties there? A Well, my 
duties are bathing and taking care of patients in general. 

Q Were you there in February 1955 at the hospital? 
A Yes, I was. 

Q And have you been there since, to this date? A 
I have. 

Q Do you recall a patient coming to the hospital by 
the name of Mamie Ross? A Yes, I do. 


250 Q Would you say you saw her during the per- 

iod of time from 7:30 to 3:30 every day while she 
was in Leland Memorial Hospital? A The days that 
I were off was the only time I didn’t see her. 

Q Well, how many days were you off during that 
time? A I was off two days, at that time, a week. 

Q Two days a week? A Yes, sir. 

Q Will you describe her physical condition the first 
day you saw her? A Well, I would say it was very 
poorly. 

Q You must talk louder for the jury, please. A I 
would say it was very poor, her condition. 
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252 §Q How long would you be in her room at a 

time each day? A Well, the only time I would 
be in any length of time would be when I would be bath- 
ing her, and that would be around three-quarters of an 
hour. 

Q Did she say anything to you about what you were 
doing? A No. 

Q Did you hear her make any noises of any kind? A 
Yes. She done a lot of hollering. 

Q How often— A For pain in her face. 

Q How often would that be? A Pretty often. 

Q Could you give us the number of times? A No, I 
couldn’t give you the definite time. 

Q Would she ask you for any medication? A ‘Yes; 

she asked for medication most of the time, when 
253 ‘she had these pains in her face. She wanted some- 
thing most of the time. 

MR. HILLAND: I can’t hear you. 

THE WITNESS: She would ask for medication most 
of the time with this pain in her face. 

e e & id 
255 Q Well, was she able to get up and walk 
around? A No. The only thing she done was 
get out of the side of the bed and get on the commode, 
with help. 
256  Q How often would she do that? A Many 
times during the day. 

Q Could she get back in bed by herself? A No. She 
had to have help. 

Q Do you remember what sort of a gown Miss Ross 
wore while she was at the hospital? A The first day or 
so she had on a nighty flannel gown, but from them on 
she wore hospital regulation gowns. 

Q Is it any part of your job to change her gowns? 
A Oh, yes. When you give her her bath. 

Q Did she make any comment about the gowns? A 
Well, she was nearly always cold. F 
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Q She was always cold? A But she didn’t say any- 
thing after we took the gowns away from her; she didn’t 
say anything about it because we had other blankets on 
her. 

Q In your opinion, was Mamie Ross aware of what 
was going on around her? 

MR. HILLAND: I object to that, Your Honor. She 
is not qualified to answer that question. 

THE COURT: I will sustain the objection. 

MR. HILL: Exception, Your Honor. 

May we approach the bench? 

THE COURT: Yes. 


ae e bd * 


257 (Bench Conference:) 

MR. HILL: If this witness was allowed to an- 
swer this question she would say that she was not aware 
of what was going on around her and that she was not 
of sound mind. 

THE COURT: She has given no indication that she 
has any basis for coming to such a conclusion. 

MR. McGUIRE: She was treating her all the time. 

THE COURT: She wasn’t treating her. She was just 
bathing her. 

MR. HILL: But she saw her every day. 

THE COURT: I will sustain the objection. 

MR. HILL: Exception. 


Pitfs’ Witness MOZINGO 
Direct Examination 


262 Q Where do you live, Mrs. Mozingo? A Cul- 
peper. 
Q And what is your business or occupation? A Prac- 
tical nursing. 
Q Are you married or single? A Widow. 
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Q Have any children? A Five. 
263 °Q Are they all of age, adults? A Yes. 

Q What is your business or occupation? <A 
Practical nursing. 

Q And how long have you been engaged in that line? 
A Off and on for twelve-fifteen years. 

Q Did you know Mamie Ross during her lifetime? 
A No, I didn’t. 

Q Mamie Ross? A Only the day I nursed her. 

Q When was that? A March the 5th, 1955. 

Q And how come you to nurse her on that occasion? 
A Well, Mrs. Fletcher was called from the register and 
she answered and they wanted someone for day and night, 
and she asked me if I wanted to take one or the other. 
She said she would take the night and I could take the 
day. 

Q And did you, as a result of that, meet Mamie Ross? 
A Yes; I met her there. 

Q Where did you meet her? A In her bedroom. 

Q Do you remember what address it was? A I don’t 

remember the number. It was on Kennedy Street. 
264 Q What time of day did you first see her? A 

Around 6:00 o’clock in the morning. 

And who else, if anyone, was present at that time 
when you met her? A Mrs. Fletcher. 

Q And how long did Mrs. Fletcher stay there? A 
She nursed her through the night. She came on that 
afternoon and stayed until I came on in the morning. 

Q And what time did you get off, or what time did 
you cease nursing Mamie Ross? A Around 7:00 o’clock, 
good as I remember. 

Q And were you with her constantly from the time you 
went on duty until you were relieved? A Yes. I was. 
Only when I was preparing her meal, or to take her com- 
mode out. 

Q Where did you prepare her meals? A In the kitch- 
en adjoining her bedroom. 


103 A 


Q Was the door open between the rooms? A Yes. 
4 Q And what floor of the house was that on? A First 

oor. 

Q When you first saw Mamie Ross, would you describe 

her physical condition? A Well, she appeared to 
265 me to be physically sick and mentally sick. 
MR. HILLAND: I object to that and move to 
strike it out. 
THE COURT: Yes; I will strike the answer. 
BY MR. HILL: 

Q Well, describe her physical condition. A Well, she 
was up and down on the commode every few minutes, and 
hollering. 

Q Would you describe her physical appearance? A 
Well, her physical appearance, she looked to be a sick 
woman. 

Q How old was she? A Well, she looked to be in 
her seventies. 

Q And what was her other physical characteristics you 
noted, if any? A I don’t know what you— 

Q Did she look well nourished? A Well, I don’t know, 
she— 

Q Was she thin or fat or— A No; she wasn’t fat. 
No. She was very skinny. 

Q You said she was hollering for the commode. How 
often would she holler? 

MR. HILLAND: She didn’t say she hollered. I object. 

she said she was up and down on the commode every 
266 few minutes. She didn’t say she hollered. 
MR. HILL: Pardon me,— 

THE COURT: Well, let her answer now. What did 
she do? 

THE WITNESS: She did holler. 

BY MR. HILL: 

Q How often would she holler? A Every few min- 
utes. 

Q And did she have any impediment in her voice? 
Could she talk plain? A No, she could not. 
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Q When she would holler could you understand what 
she was saying? A Well, she would just scream out. 
She wouldn’t say anything; just scream out a peculiar 
scream. 

Q And how often would she get on the commode? 

MR. HILLAND: I object to that. 

THE WITNESS: Every few minutes. 

THE COURT: She has answered the question. 

BY MR. HILL: 

Q And would there be any need for her to be on the 
commode? A Not every time, no. 

Q Did you give her any medication while you 
267 werethere? A I gave her one pill for pain. 

Q Did anyone else give her any medication 
while you were present? A While I were present? 

Q Yes. A No. 

Q When did you give her the pill? A Sometime 
during the morning. 

Q Can you fix the time a little clearer than that? A 
Well, sometime before noon. I just don’t remember the 
exact time, because the doctor was supposed to come early 
that morning and he didn’t come. 

Q Did you see Mr. or Mrs. Adlung there while you 
were waiting on Miss Ross? A They came in in the 
early morning and went out and bought groceries and 
came back. 

Q What time did they first come, that you recall? A 
Well, I couldn’t say just exactly what time but it was 
after I had been there a while. 

Q Did they hold any conversation with Mamie Ross 
while you were there? A I couldn’t say. I don’t know. 

~ Q Did you hear Mamie Ross tell them what to 
268 order in the way of groceries? A No; I didn’t. 

_ Q Did Mamie Ross wear glasses? A Not to 
my knowing. I didn’t see her have any on. 

Q Did you see any glasses around the house while you 
were there? A No, I didn’t. 





105 A 


Q Did you have any agreement as to the pay that you 
were to get, with anyone, about your services for her? 

MR. HILLAND: I object to that. It is immaterial. 

THE COURT: Objection sustained. 

BY MR. HILL: 

Q Did Mamie Ross tell you what she would pay you? 
A No she didn’t. 

Q And who did pay you? A Well, the arrangements 
was made between Mr. Adlung and Mrs. Fletcher. 

Q And Mr. Adlung paid you? A Yes, he did. 

Q Was Mamie Ross able to get out of bed by herself? 
A No. She was not. With my help. 

MR. HILLAND: I object to that, Your Honor. I 
think that is a conclusion on the part of the witness. 

THE COURT: No. Objection overruled. She may 

answer. 
269 BY MR. HILL: 
Q And where was the commode located in the 
room? A Under her bed. 

Q And how would she use that? A Well, some way. 
You couldn’t—of course she did not speak clear; up or 
something—she would give some sign, up or something like 
that. 

Q And would you help her on the commode? A I 
would help her on and help her back in bed. 

Q Did you attend to any of her personal comforts? 
Would you have anything to do with her clothing and 
changing them? A Well, I changed the bed and gave 
her a bath. 

Q Did you do anything else for her in a personal 
way like that? A Well, I fixed her meals. 

Q How often would she eat? A She had three—I 
gave her three meals. 

Q What did you give her? A Well, as good as—I 
don’t remember exactly everything I gave her, but I gave 
her a soft-boiled egg for her breakfast and some cereal of 
some kind, and milk. 
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Q Could she feed herself? A Well, in some way; 
about like a three—or four year old child. 
270 MR. HILLAND: I object to that, Your Honor. 

THE COURT: She may answer. 

BY MR. HILL: 

Q What else did you feed her for her meals? A Well, 
J remember giving her some soup; and I think some Jell-O. 
but I don’t remember what else I gave her. I gave her a 
light diet. 

Q Did she eat what you gave her? A. Not all of it. 

Q How much did she eat of it? A Well, I guess 
around maybe half of it. 

Q Did you have any conversation with her while you 
were there during that day? A No, I didn’t. 

Q Did she say anything to you? A Only thing she 
said, “Who are you?” And, “Where is the other woman?” 

Q All during the day did you ask her any questions? A 
Yes; I would ask her what hurt her, or if she wanted any- 
thing, or what I could do for her. 

Q What did she say? A Well, she wouldn’t make me 
an answer lots of times. 

Q Did she know what you were talking about? 
271 A I don’t know. 

Q How often would you ask her a question that 
she didn’t answer you? A Well, I just don’t remember 
how often. 

Q More than once? A Oh, yes. 

Q You said that Mr. and Mrs. Adlung came to the house 
and went out and got groceries and came back. Did they 
go out and come back another time? A Yes. 

Q They made a return the third time? A Yes, they 
did. 

Q Did either Mr. or Mrs. Adlung tell you or say any- 
thing to you about a will that day? A Yes. They said 
there was some men supposed to come to sign a will. 

Q Did they say anything to you about a former will that 
was to have been signed? A Said she was supposed to 
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have signed before but she hadn’t and they was coming 
that day to sign it. 

Q And did anybody come there that day? A They— 

Q Other than Mr. and Mrs. Adlung, to see Mamie? A 

Three men came. 
272 Q What time did they come there? A Some- 
time in the afternoon. I don’t remember what time. 

Q Do you know who let them in the house? A _ I think 
Mr. or Mrs. Adlung, I guess. 

Q And after they got in the house, what did they do? 
A Well, two of them went in Miss Ross’ room, and the 
other one stayed in the room with me a while. Then he 
went in. 

Q Went in where? A In Miss Ross’ room. 

Q Who went in, all told? A Mr. and Mrs. Adlung 
and the two men. 

Q They went in first and the third one came in? A 
Later. 

MR. HILLAND: That isn’t what she said. 

MR. HILL: I am trying to get it. 

MR. HILLAND: That isn’t what she said at all. 

MR. HILL: Pardon me— 

THE COURT: Let her tell what she did say. 

THE WITNESS: I said the three men came in. Two 
of them went in Miss Ross’ room. The third one stayed 
out in the living room with me for a while. Later he went 

in. And Mr. and Mrs. Adlung was in there. 
273 BY MR. HILL: 
Q In Mamie Ross’ room? A That is right. 

Q And could you hear any conversation going on—were 
youin the room? A No. They asked me to go out in the 
next room, and they shut the door. 

Q And did you hear any conversation in the room? 
A Oh, I could hear the talking but I didn’t hear the con- 
versation. 

Q Could you recognize Mamie Ross’ voice? A Only 
the screaming; that is the only thing I recognized. 
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Q And how long were they in this room? A Well, 
good as I remember, something less than an hour. 

Q Do you recall who came out first? A Well, good 
as I remember, they all came out at the same time. 

Q What time of the day would you say that was? A 
What time of the day? 

Q Yes. A In the afternoon. 
274 Q Around about what time? A Well, I just 
couldn’t say just the exact time. 

Q After these people left did Mamie Ross have any 
conversation with you about what they had done? A No, 
she didn’t. 

Q Did she have a conversation with you about anything 
else? A No; she didn’t. 

Q All the time that you were present during the day 
Mamie Ross and you did not engage in any general con- 
versation? A No. 

Q Did Mamie Ross sleep any during that day? A As 
good as I remember, she slept around 20 minutes in the 
afternoon. 

Q And she was awake the rest of the time? A Awake 
the rest of the day. 

Q Was the nap before or after the episode of these 
gentlemen coming in, if you recall? A Ican’t recall which 
it was. 

Q In connection with the pill that you gave Mamie Ross, 
was that before or after these gentlemen came in? A Oh, 
it was before. 

Q Could you estimate how long it was before? A 
Well, that was in the morning I gave her the pill, and in 

the afternoon they came. 
275 Q How much were you paid for your day’s 
work? A _ $15.00. 

Q And did you have any conversations with Mr. Ad- 
lung— 

MR. HILLAND: If Your Honor please, they have al- 
ready been over that. 
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MR. HILL: No. You don’t know what I am going to 
ask, 

THE COURT: Proceed. 

MR. HILL: As to whether or not you were to work 
any further. 

THE WITNESS: No. He said he didn’t need me any 
longer. 

BY MR. HILL: 

Q Tell youwhy? A They couldn’t afford to pay that 
price for a nurse. 

Q Did he tell you what he was going to do— A He 
was going to try to get her in a home. 

Q Did you go to sleep on duty during that day? A 
No. I did not go to sleep. I didn’t go there to sleep. I 
went there to do my duty. 

Q Do you remember the conversation between Mr. Ad- 

lung and you at Culpeper when he came to see you? 
276 MR. HILLAND: [I object to that, Your Honor. 
THE COURT: Objection sustained. 
BY MR. HILL: 

Q Did Mr. Adlung ever suggest to you that you were 
asleep while you were on duty at the Mamie Ross home? 

MR. HILLAND: I object. 

THE COURT: Objection sustained. 

BY MR. HILL: 

Q From your observation and association with Mamie 
Ross for the period of time, would you say that she was 
of sound mind? 

MR. HILLAND: I object, Your Honor. 

THE COURT: Will counsel come to the bench, please. 

(Bench conference :) 

THE COURT: State your objection. 

MR. HILLAND: I state it on the ground that he hasn’t 
laid the proper foundation, for her to express an opinion, 
and if Your Honor thinks he has, I can ask her one ques- 
tion and show that she doesn’t know whether the hollering 
or screaming that Miss Ross did resulted from pain or 
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was mental. She doesn’t know. She so testified in the 

deposition and she so testified at the former trial. She 
does not know what caused it. 

277 THE COURT: What have you got to say? 

I haven’t the slightest doubt that a lay witness 
can testify as to mental capacity, if they have an adequate 
basis for knowing it. 

I don’t think this witness has. She had never seen Miss 
Ross prior to that day. 

MR. HILL: She was with her from— 

MR. McGUIRE: For about twelve hours. 

THE COURT: I am sorry. I will sustain the ob- 
jection. 

MR. HILL: We will make a proffer, Your Honor. 

If the witness were allowed to answer the question, she 
would answer in her opinion Mamie Ross on the date of 
March 5th, the date the will was executed, was not of 
sound mind and capable of executing a valid deed or 
contract. 

THE COURT: Very well. 


oe s * 
Defendant GEORGE A. ADLUNG called by Plaintiffs 


301 Q Where did she go to when she sold 5505 - 13th 
Street? A She come to live with me. 

Q How long did she live there? A As near as I can 
recall it, she lived from either January or February of 
1953 to the latter part of April, 1953. 

Q Why did she leave your house on that occasion? 
A Why did she leave? 

Q Yes, sir. A She wanted to get into her own house. 

Q Didn’t she leave because you had a big fight with 

her and she said that you were trying to get her 
302 money? A No, sir. Never had a fight with her 
in my life. 

Q Had a row with her? A No, sir; never had a row 
with her. 
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Q Do you remember a conversation you had with 
Mr. Leapley when he came over to see her, and you and 
Mrs. Adlung had a conversation with him? A I don’t 
remember it. 

Q And you told him she wasn’t there? A [I don’t 
remember any conversation with Mr. Leapley. 

Q Pardon me; I hadn’t finished the question. A Yes, 

sir. 
Q You told Mr. Leapley she wasn’t there, that you 
had had a big row and she had left; that she had accused 
you and Mrs. Adlung of being only interested in her 
money? A Miss Ross had accused me of only being 
interested in her money? 

Q That you told Mr. Leapley— A I didn’t tell that 
to him. 

Q Did Mrs. Adlung tell him that? A No, sir. 

Q And did you tell Mr. Leapley that you could get 
along very well without her money, on that occasion? A 
I don’t recall it: If I did say it. 

Q You wouldn’t say it didn’t happen, would 
303 you? A No, sir. I wouldn’t say it did happen 
or didn’t happen, because I don’t remember it. 

Q Isn’t it a fact that about three months after Mr. 
Leapley bought the house that you sold for Miss Ross, 
he came to see you, say two months after, or three, and 
Miss Ross was not living with you any more? Do you 
recall that? A That could be, sir. 

Q Yes, sir; but you can’t recall it? A I don’t recall 
what the reason for the visit was. I don’t recall the 
visit, but if he says he was there I will take his word 
for it. 

Q And isn’t it a fact that at that time that either 
you or Mrs. Adlung in your presence told Mr. Leapley 
that you had a row with Miss Ross and she had left; and 
that she had said to you-all that all you were after was 
her money? A I just testified that I did not say that, 
sir. 
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Q Well, I am— A I am restating the same thing. 
I did not say it. 

Q Well, do you remember saying to Mr. Leapley that 
you could get along very well without her money? A I 
just testified that I did not say that. I don’t remember 
saying it. But if he says I said it, it could be. 


324 Q And do you remember a conversation with 

Mr. Tolley and your wife in your presence when 
she asked him if Mamie Ross left you anything? A I 
don’t believe she said that, sir. 

Q Do you remember further that your wife told him 
if she hadn’t left you-all anything, that she could just 
get out of your house? A I don’t believe she said 

that. 
325  Q You don’t say she didn’t, though, do you? 
A I say she didn’t say that in my presence, or I 
didn’t hear it. 

Q Your wife did have a conversation with Mr. Tolley, 
did she not? A I don’t know. I— 

Q As they were going out of the house after they had 
executed the will, didn’t you or your wife or one of you 
ask Mr. Tolley if Mamie Ross had left you anything in 
the will? A No, sir. 

Q You didn’t hear that? A No, sir. 

I asked Mr. Tolley if Miss Ross should happen to die 
early in the morning or Saturday or Sunday, what should 
I do,'and he said, ‘‘Get in touch with the bank.” 

Q Yes, sir; but my question isn’t directed to that. 
A All right. I am sorry. 

Q ‘My question is directed as to whether or not either 
you or Mrs. Adlung asked Mr. Tolley, as he was leaving 
the house, whether or not Mamie Ross had left you any- 
thing in her will. A [I told you, sir, that I did not 
hear it. 
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Q I ask you further,—isn’t it a fact that in 

326 your presence Mrs. Adlung said to Mr. Tolley, ‘‘If 

she hasn’t left us anything, she can just get out 

of my house, after all we have done for her’. A That 
is not a fact. I did not hear it, sir. 

Q But you don’t know whether it is a fact or not, just 
because you didn’t hear it? A Of course I don’t. 

Q Now, it is a fact that she went the next day, didn’t 
she? A She never went. 

Q Well, you sent her out. A We were able to ac- 
quire a place for her, which we were thankful for her, 
and proud of it. I would do the same thing over. 

Q Yes; but she did leave your house the next day? 
A Yes, sir. “a 

Q And went to the hospital? A She went to the 
Leland Memorial Hospital. 

Q Did you ever make any effort to learn what Mamie 
Ross had left in the will from anybody? A I didn’t 
have to make any effort. 

Q Did you know? A No, I did not know. Before 
going back—if I can say this, I may be out of order, 

but— 
327 Q Let me ask you a question. A All right, 
sir. 

MR. HILLAND: Let him finish his answer. 

THE COURT: If you want to explain your answer, 
you may go ahead. 

THE WITNESS: The second time, before going to 
the Washington Sanitarium, that is in January of 1954, 
that would be, I thought Miss Ross was a very sick 
woman, and I personally asked her, I says, ‘‘Miss Ross, 
have you made a will and made arrangements with some- 
body to look after your affairs?’’ And she says, ‘‘No. I 
haven’t, but I am going to do that some time, but I have 
taken care of you and Mrs. Adlung’’. 

Now, how, I don’t know, sir. I asked no more ques- 
tions. I never had the slightest idea at all that we would 
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not be remembered by Miss Ross and remembered well, 
and I appreciated and thanked her for it. 
BY MR. HILL: 

Q Now, isn’t it a fact that you told Mrs. Taylor on 
the morning of Saturday, the 5th of March, 1955, that 
you were going to wash your hands of the whole busi- 
ness? A No, sir, I did not say that. 

Q Isn’t it a fact that you told her that evening,— 
she came in and asked you how you had done her on the 
will, and you told her that Miss Ross had taken care of 
you very well? A TI didn’t see Miss Ross—Miss Taylor 

on that day, sir. 
328 Q Didn’t see her on the 5th of March? A No, 
sir. That is a Saturday and she was off. That is 
a Seventh-Day-Adventist sabbath day. 

Q But she was in the house until around 9:00 o’clock 
in the morning, was she not? A That I would not know. 

Q She lived there, didn’t she? A Yes, sir. 

Q And she came home around 7:00 o’clock at night? 
A I -wouldn’t know. I wasn’t there. 

Q You didn’t see her at all? A I wasn’t there. 

Q You didn’t see her at all on March the 5th? A No, 
sir. 
THE WITNESS: Your Honor, could I get a swallow 
of water? 

THE COURT: Yes. 

MR. HILLAND: If Your Honor please, I think the 
record ought to get cleared up because we are going to 
have to face this problem later. 

Mr. Hill started out by asking didn’t he say that to 
her, to Mrs. Taylor, in the morning, which Mr. Adlung 
denied, and then he asked didn’t he say it in the evening. 

Now, I want to know which time Mr. Hill claims that 
occurred. 

MR. HILL: Well, there were two separate times. 
329 One is in the morning and one in the afternoon 
or evening. 
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I'HE COURT: You mean you claim such conversation 
took place twice on the day of March 5th; one in the 
morning and once in the evening? 

MR. HILL: Yes, sir; two separate conversations. 

MR. HILLAND: That was with Mrs. Taylor? 

MR. HILL: That is right. 


355 Q Was there any reason for you to be present 
on the occasion of the execution of this will of 
March 5th? A [I think there was. 

Q What was the occasion? A I was to have the 
power of attorney given me, and I had to be there to 
get that, I think, and sign it. 

Q But the will, I mean. A I knew nothing about 
the will. 

Q Didn’t even know they were going to have a will? 
A I wouldn’t say that, sir. 

Q You wouldn’t say it wasn’t and you wouldn’t say 
it was? A I say I wouldn’t say I didn’t know anything 
about the will. I know they were going to make one. 
She told me; yes, sir. 

Q She promised you to sign a will before that and 
hadn’t done it, hadn’t she? A That is false. 

Q Had she ever promised before she would sign a 
will? A No, sir, she didn’t have to. 

Q Never had? A No, sir. 

Q Now, before she died, did there ever come any 

drastic change in her physical condition? A Yes, 
356 sir. 

Q When was that? A The day before she 
died she went into a coma, and I think that was in the 
afternoon. 

Q And is that the only time there was any change in 
the physical condition that you remember? A Well, to 
me, the day before that she looked— 

Q That would be March 8th, would it not? A Yes, 
sir. 
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Q What happened on March 8th? A Well, she looked 
a little drowsy to me, and— 

Q In a stupor, was she? A Somewhat of a stupor 
I would say, yes; sir. 

Q And the next day she had a coma? A In the 
afternoon; yes, sir. 

Q Did she ever emerge from that coma? A Not to 
my knowledge. 

Q And she died on the early morning of March 10th? 
A That is correct. 

Q About 1:45? A That is correct. 

Q Did Miss Ross know that you and Mr. O’Brien 
were coming out to execute the will on March 5th? A 
Yes, sir. 

377 Q When did you learn that Mr. O’Brien had 
prepared a new will? A When did I learn that 
he had prepared a new will? 

Q That is right. Or executed a new will for her. A 
The first time that I could say about that was when I 
was notified to come down to his office and the will was 
going to be opened after Miss Ross had died. 

Q Now, you had the receipt in your possession for the 
old will; you gave it to Mr. O’Brien? A Correct. 

Q You got the letter to get the new will? A Yes, 
sir. 
THE COURT: What do you mean, get the new will? 

MR. HILL: The latest will. Pardon me, Your Honor. 

The old will of February 7. 
378 THE COURT: I thought it was the old. 
BY MR. HILL: 

Q And that Mr. O’Brien came to your house? A Not 
to my house. 

Q But to Mamie Ross’ house? A Yes, sir. 

Q And you were there and Mrs. Adlung was there? 
A Yes, sir. 

Q And you were there at the request of Mr. O’Brien, 
or Mamie Ross; which was it? A Mamie Ross. 
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Q And you didn’t know what business they were en- 
gaged in on that day? A I wouldn’t say that. I knew 
they were out there for the purpose of executing a will. 
I knew that, sir. But whether it was executed I don’t 
know. I wasn’t there. Wasn’t in the room. 

Q Weren’t you in the room when the will was exe- 
cuted? A No, sir. 

Q And wasn’t Mrs. Adlung in there? A No, sir. 

Q Did you hear the testimony of Mrs. Mozingo this 

morning? A [I sure did. 
379 Q And do you think that she was mistaken or 
lying? A I don’t say she was lying. I know she 
was mistaken. 

Q You weren’t in the room when that will was exe- 
cuted? A No, sir. 

Q And you had such little regard for your interest 
in the matter that you didn’t inquire whether a will had 
been executed on that day or not? A No, sir, I did 
not. 

Q Notwithstanding that Mamie Ross had promised to 
leave you something in her will, you weren’t certain that 
a new will had been executed on that date? A That is 
a hundred per cent correct. 

Q And the first that you knew about it was when 
Mr. O’Brien came down and read the will to all the lega- 
tees? A We went to Mr. O’Brien’s office. 

Q That is, he brought the will in and readit. A Yes, 
sir. 

Q Now, taking you back to your former testimony: 

‘“‘Q Do you remember the date he came to the resi- 
dence of Mamie Ross with two other men?’’ 

That is, Mr. O’Brien. 

‘A Yes. 

‘<Q Were you there? 

‘““A TI let him in. 
380 “<Q Did you know what his business was? 
‘““A Yes. 
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‘<Q You knew he was there to make a will, did you 
not? 

‘‘A Yes; I knew that. I was told by him that he was 
to come out and execute a will, and that he had the two 
witnesses ready, and would it be all right to come out 
and see Miss Brown.” 

So, you did know there was a new will. 

A I knew they were coming out for that purpose. I 
just said that, too, sir. 

Q You mean you didn’t know about it because you 
didn’t actually see the will; is that it? A That is right. 


384 Q Did Mamie Ross say anything to you about 
‘a will after Mr. O’Brien and his two witnesses had 
gone? A Yes, sir; not immediately after. She said 
something the next day about it. 
Q What did she say? A Said that she didn’t leave 
anybody any cash—much cash money, including myself. 


And that is all I remember her saying. 

Q What brought on the conversation about what she 
left to anybody in the will? Did you ask her about it? 
A I'believe I asked her what did she do with the first 
will. 

Q What did she tell you? A Said she tore it up. 

Q That is the first time that you have ever told us 

this, isn’t it? A I don’t know, sir. You will have 

385 to look in the evidence. 
Q Do you remember ever saying that before? 
A I don’t believe you ever asked me the question before. 

Q You know now she didn’t tear it up, don’t you? 
A I wouldn’t say she did or didn’t. I wasn’t there. 
All I can tell you is what she told me. 

Q You know now that the Court has found— 

MR. HILLAND: Just a minute. I object to that, 
Your Honor. 

THE COURT: Objection sustained. 

BY MR. HILL: 
Q Have you ever seen the will sincee— A Mr. Hill, 
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I think I have told you several times that I have never 
seen either will except in a photostatic copy. 

Q You knew she left you more money in the second 
will than in the first, didn’t you? A When? 

Q In the second will. A When did I know that? 

Q At any time. A After she died and I got a 

photostatic copy of the second will. 
386 Q Yes, sir. How much more did she leave you 
in the second will than she did in the first? A I 

think I told you before that I do not know; there is so 
many unknown figures, such as court costs, estate taxes, 
collector’s fees, administration costs, et cetera, that I am 
unable to tell you that today. 

Q Would you say it was $30,000? A Now you are 
asking me to guess, and my guess would be no. 

Q ‘‘Q How much more do you think? 

‘“‘A J am not enough of a mathematician to say but 
I think under $30,000. 

““Q Would it be nearly $50,000? 

‘““A I couldn’t say, but it was at least $30,000 or more. 

“‘Q But it was at least $30,000 or more? 

“e Yea” 

A That was your question, sir. 

Q And that is your answer, too. A Well, I will 
revise it and say I don’t know and stick to it. 

Q But at that time you did answer— A I could 
have. If it is on there, why, I said it. 


401 Q In addition to the conversation between you 
and Mr. Leapley about three months after he had 

bought Miss Ross’ home, didn’t you tell Mr. Leapley that 
Miss Ross was very nasty to your daughter’s child? A 
I did not. 

Q Did Mrs. Adlung tell her that in your presence? 
A You will have to ask Mrs. Adlung. 

Q Well, you were there. Did you hear it? A No, 
sir. 
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Q Would you say that didn’t happen? A I said I 
didn’t hear it. 

Q And Miss Ross remarked that she didn’t under- 
stand why the Adlung daughter didn’t get out of there 
and live with the mother-in-law instead of living with 
the Adlungs. Do you remember that? A No, sir. I 
don’t think it was said. 


Cross Examination 
by Mr. Hilland of Witness ADLUNG 


415 Q And you had a conversation with Mr. Ogilvie 
of the Second National Bank? A Yes, sir. 

Q As a result of that conversation with Mr. Ogilvie 
of the Second National Bank, what did you do? A I 
went to Miss Ross and explained the situation to her. 

Q What did you say to her? A [I told her that her 
expenses might skyrocket and that as things were go- 
ing— 

Q Is that all you said? Did you say why they would 
skyrocket? A Yes. I told her why. 

Q All right. Say what you said to her. A The hos- 
pital had told me, and also Doctor Little, that she may 
have to resort to intravenous feeding if she didn’t take 
more nourishment than she had been taking, and that she 
may have to have 24-hour nursing, and I asked if that 
wouldn’t cost considerable money and they told me it 
would; and I thought that if her expenses would sky- 
rocket I didn’t have enough to take care of it, and I 
wanted sufficient to take care of it. 

Q And did you tell her what provision had been rec- 

ommended? A Yes, sir. 
416 Q What did you tell her? A I told her that 
I had talked with the vice-president of the Second 
National Bank and he thought she should— 

MR. HILL: I object to what he thought. 

THE COURT: Objection overruled. He is testifying 
what he told Miss Ross. 
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MR. HILLAND: Go ahead, Mr. Adlung. 

MR. HILL: He is quoting the vice-president of the 
bank. 

THE COURT: He is repeating the conversation he 
had with Miss Ross. 

THE WITNESS: I was talking with Miss Ross at 
the time, Mr. Hill, and told her that I had talked to Mr. 
Ogilvie. 

MR. HILLAND: Keep your voice up so I can hear 
you. 

THE WITNESS: I told her I had talked to Mr. 
Ogilvie and I told him what the situation was, that we 
might have to resort to intravenous feeding, and so forth 
and so on, and she said, well, she had never thought of 
that before, but that is a good idea, and to have an at- 
torney draw up the papers and she would sign them. 
That is what she said. 


427 BY MR. HILLAND: 

Q I refer to Plaintiff’s Exhibit Number 1, a 
letter dated March 3, 1955, on the letterhead of John J. 
O’Brien. A Yes, sir. 

Q Signed by Mamie Ross, addressed to American Se- 
curity and Trust Company, and witnessed by Mrs. Tay- 
lor: 

Will you state what happened at the time and place 
that that exhibit was signed by Mamie Ross, and wit- 
nessed by Mrs. Taylor? 

State all the facts. A I brought the letter out from 
Mr. O’Brien’s office, and Mrs. Taylor was in the kitchen 
having something to eat, and I called her in. 

428 Q What time of day was it? A What time of 
day? 

Q Yes, sir. A I would say approximately 11:00 
o’clock. 

Q All right. Go ahead. A [ called her in and told 
her that Miss Ross wanted to make some changes in 
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her will and that I would like for her to witness it. 
Then I read it to everybody in the room once. 

Q When you say everybody, to whom do you refer? 
A My wife, Miss Ross, Mrs. Taylor. 

I handed it to Miss Ross— 

Q Did you read that letter? A Did I do what? 

Q Did you read it. A Yes, sir. 

Q Did you read it aloud? A Yes, sir. 

Q Then what happened? A I handed it to Miss 
Ross and gave her a magazine, and she signed it on the 
magazine. 

Then I gave it to Mrs. Taylor and I said, ‘‘Mrs. Tay- 
lor, I want you to read this and I would like for you 
to sign it as witness, so you will know what you are 

signing.’’ 
429 She took the letter, looked at it, carried it over 
to a little table and set down and signed it. 

Q Do you remember how long she had it? A Oh, I 
would say five minutes. 

Q At that time and place was there any discussion 
between you and Mamie Ross concerning any paper other 
than that letter? A None whatever. 

Q Did you tell her that it was for the purpose of 
getting money to buy drugs or pay nurses and things 
of that sort? A Mr. Hilland, I never had any occasion 
to say anything like that to Miss Ross, as I testified that 
I had $2900 in the bank, when I was given power of at- 
torney, and when she died there was about $1750 in there. 

& * & s 
461 Redirect Examination 
of Witness ADLUNG 


Q Now, didn’t you testify that you weren’t 
there after 3:00 o’clock on that date, yesterday? A I 
did, but I was in error, sir. I am willing to admit it. 
Q You are willing to admit it? A Yes. 
Q You were there when Mrs. Hebert came on duty? 
A That is right; yes, sir. 
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Q Now, to refresh your memory—and maybe you 
might have been in error about this—didn’t you have a 
conversation in the morning before Mrs. Taylor left to 
go to church with her— A No, sir. 

Q Wait just a minute, please. 

—at which time you stated to her that you knew how 
to learn what Miss Ross had left you in her will, and if 
she hadn’t left you anything you were going to wash 
your hands of it? A No, sir. 

Q You didn’t have that? A God be my judge, I 
didn’t say it. 

Then when Miss Ross came back, and shortly before 

Mrs. Hebert came on around 7:00 o’clock that 

night— A Just one minute, please sir. You say 

when Miss Ross come back. 

When Miss Taylor came back, Mrs. Taylor asked 
you how you got along with the will, did you find out 
what was in it—wait just a minute, now. A _ All right, 
sir. 

Q —and you said, ‘‘Yes. Miss Ross had taken care 
of you very well.’’ 

Does that refresh your memory? A It is absolutely 
not true. 

Q Not true? A Mrs. Hebert ought to be able to tes- 
tify to that, sir. I don’t know Miss Hebert, just by name. 
I had seen her this one time. But she was there when 
Miss Taylor came back from church. 

Q Miss Taylor came back about 7:00 o’clock, didn’t 
she? A Yes, and— 

Q And Miss Hebert came home about 8:00? A About 
8:00; yes, sir; but they talked together and talked to me 
right there. 

Q But the conversation we are asking you about was 
prior to the conversation you had with Mrs. Hebert? A 
Absolutely did not take place. 


463 Q Why was it necessary for you to get a power 
of attorney so you could withdraw all of her funds? 











124 A 


For instance, she had at the Liberty Building Asso- 
ciation $11,529.00. A Yes, sir. 

Q Wouldn’t you think that would have been sufficient 
for you to have paid all of her possible foreseeable ex- 
penses? A It is possible that it could and it is possible 
that it could not. 

Q Then you knew she had at the Oriental Building 
Association a balance of $11,700? A That is right. 

And you knew that she had at the Perpetual, $12,- 
224.00? A I didn’t know how much she had there. I 
knew she had a lot of money there. 

Q And you knew she had in the Washington 
464 Permanent Building Association at the date of 

‘death, $11,500? A I did not know she had $11,- 
000. I knew she had a lot of money there. 

Q So that runs up into $50,000 or $60,000. Why was 
it necessary to get a power of attorney to draw all of 
these funds? A Well, if she was going to entrust me 
with one building and loan, why not entrust me with all 
of them, if it became necessary to use it for her, on her 
behalf I wanted to be able to use it, and if it was neces- 
sary, I would have spent every dollar of it for her. 

Q Yes, sir; but you didn’t buy very expensive nurses 
for her? A [I did exactly what I was told, what Miss 
Ross ‘asked me to do; and what the doctor recommended. 

Q But she said practical nurses? A Yes, sir; prac- 
tical nurses. 

Q $25 or $30 a week? A That is the average, sir. 

Q And 12 hours a day? A That is the average. 

Q Did you discuss with Mamie Ross that she should 
hire more expensive help, better trained help for her? 

A I didn’t discuss it, but I took it up with her 
465 when the hospital informed me that I would have 

to put on 24hour nursing, and she said that she 
didn’t want to do it; she didn’t need them and she 
couldn’t afford it. 

Q Did you suggest to her that she did need them? A 
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I didn’t suggest she needed trained nurses. I still don’t 
believe she needed trained nurses. 
But you do know that she could afford it? A! Yes, 
sir. 
oe & Sd * 
Pltfs’ Witness TOLLEY, BENTON C., on 
Direct Examination 


478 Q In connection with the preparation of the 

will, did she tell you who she wanted to be exe- 
eutor? A Yes, she did. As a matter of fact, when I 
first went out to the house, Mr. Adlung’s home, I gave 
Mr. Adlung one of my cards and my card showed my ad- 
dress, business address, as being in the American Secur- 
ity Building. 

Mr. Adlung introduced me to Miss Ross as being from 
the American Security and Trust Company and I corrected 
him at that time and told him that I was not connected 
with the American Security and Trust Company, but I 
had offices in the American Security Building, and it was 
at that time that Miss Ross spoke up and said that she 
wanted the American Security to be the executor under 
her will. That is when I first met her. 

Q And then she gave you the names of the legatees 
wherein she wouldn’t remember the name of the address, 
the full description. Did you get that from any other 
person? A I did. I received assistance from Mr. Ad- 
lung. Then there were two people that she wanted to 
mention in her will,—Mrs. Hagan and Mrs. Gotthardt— 

whom I did not get the information from Mr. Ad- 
479 lung, because she specifically asked me not to ask 
Mr. Adlung about them. 

Q Did she tell you why she didn’t want Mr. Adlung 
to know about those? A She merely mentioned to me 
that she did not want me to ask Mr. Adlung about these 
two people because she did not want Mr. Adlung to know 
that she was mentioning these two people in her will. 

Q Can you remember the names of those people? A 
Yes. It was Mrs. Hagan and Mrs. Gotthardt. 
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Q And how did you get the name of Mrs. Hagan? A 
Well, Miss Ross gave me her name. She said Miss Rosy 
Hagan. 

Q Was that her full name? A I don’t believe it was 
her full name. Rosy was not her full name. 

Q Excuse me. I show you Plaintiff's Exhibit Number 
3, and ask you if Mrs. Rosy Hagan was her full name. 
A Rose E. Hagan, or Mrs. John F. Hagan. 

Q Yes. And where did you get the information in- 
cluded in that document? <A I got that information from 
a Mr. Behrens, and from Mrs. “Hagan herself. I called 
Mrs. Hagan on the telephone. 

Q Are you positive that none of that informa- 
480 tion came from Mr. Adlung? A I am positive. 

- Q Where did you get the information with re- 
gard to Mrs. Gotthardt? A That information also came 
indirectly from Mr. Behrens. I found out that Mrs. Gott- 
hardt was living with a Mrs. Cohen, and I called Mrs. 
Cohen and found out that she was living at her home; 
renting a room there, as I recall. 

Q Did you have any conversation at all with Mamie 
Ross in regard to the Hagan bequest as to the reason that 
she was making the bequest to her? A Well, I don’t know 
what actually had taken place prior to this time, but Miss 
Ross told me— 

MR. HILLAND: If Your Honor please, I object to 
this as heresay. 

THE COURT: He is just getting to what Miss Ross 
told him. 

MR. HILLAND: It is pure heresay, is what he is 
about to tell, though. 

MR. HILL: Go ahead. 

THE COURT: You may answer. 

THE WITNESS: Miss Ross told me that she had—that 
something had taken place prior to this time, and she 

had a guilty conscience with respect to Mrs. Hagan; 
481 and she wanted to do something for her; and she 

felt by making a bequest to her in her will that she 
was making amends to Mrs. Hagan. 
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BY MR. HILL: 

Q Did she refer to the difficulty as having been in any 
way connected with Mr. or Mrs. Adlung? 

MR. HILLAND: I object to the form of the question, 
if Your Honor please. 

THE COURT: Objection sustained. 

BY MR. HILL: 

Q Did she tell you the nature of the difficulty that 
existed between she and Mrs. Hagan? A She did not. 

Q How did you find the address of Mrs. Gotthardt? 

MR. HILLAND: He has already answered that, Your 
Honor. 

MR. HILL: I didn’t understand if he had answered it 
fully. 

THE COURT: Did you say you got it from Mr. 
Behrens? 

THE WITNESS: I got it indirectly from Mr. Behrens, 
and a Mrs. Cohen, with whom she lived. 

BY MR. HILL: 
Q And from whom did you get it thereafter? 
482 A Mrs. Cohen. 
Q And did you get in touch with Mrs. Gotthardt? 
A NolIdid not. I got in touch with Mrs. Cohen. 

Q And she gave you the address that is included in 
that document? A That is correct. 

Q Do you recall what instructions, if any, she gave 
to you with regard to the bequest she made to Mr. Leapley? 
A Well, the only thing that she said, that, above all, she 
wanted the mortgage cancelled on the house which she 
had sold to Mr. Leapley. 

Q Did she give you any reason for it? A She gave 
me no reason. 

Q After you had completed taking the instructions 
and were on your way from the house, did you have a 
conversation with Mr. Adlung in the presence of Mrs. 
Adlung? 

MR. HILLAND: I object to that, Your Honor. It is 
clearly not admissible. 
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May we approach the bench? 

THE COURT: Yes. 

(Bench Conference :) 

THE COURT: What is the purpose of the question? 

MR. HILL: To impeach the testimony of Mr. Adlung. 

He said they had no such conversation. 
483 These two people are charged with undue influ- 
ence. He has testified that they had no such con- 
versation, and this is for the purpose of impeaching his 
testimony or goes to his credibility. 

MR. HILLAND: You can’t impeach a witness about 
some immaterial and irrelevant point. 

In the first place, this conversation took place out of 
the presence of Miss Ross, so that it couldn’t possibly have 
any bearing on the issues of fraud, deceit, undue influ- 
ence, duress and coercion. Couldn’t possibly have. 

The only possible theory on which it might be admissible 
would be on the theory of the admission against interest. 

Mr. Adlung is only one of— 

THE COURT: You don’t have to argue that with me. 
The only question I am concerned with is whether or not 
it is admissible for the purpose of impeaching Mr. Adlung’s 
testimony. I am perfectly satisfied otherwise it would not 
be admissible. 

MR. HILLAND: You certainly can’t impeach a wit- 
ness on an immaterial and irrelevant point. 

MR. HILL: I think that is very material. 

MR. McGUIRE: Mr. Hilland opened up this matter 

in his examination of his witness. 
484 THE COURT: Mr. Hill opened it up. Mr. Hill 
is the one who brought it out in his examination of 
Mr. Adlung. 

MR. HILLAND: The question is that they are erecting 
wooden soldiers and then come along and knock them 
down. 

THE COURT: I will sustain the objection. 

MR. HILL: Your Honor, we would like to make a prof- 
fer. 
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We would like to make the proffer that if this witness 
were allowed to answer the question just propounded, that 
he would answer that he did have a conversation with Mr. 
Adlung in which Mr. Adlung asked the witness what to do 
in the event Mamie Ross died, and he advised them to get 
in touch with the bank. 

A further question we would ask the witness would be: 
Did he have a conversation with Mrs. Adlung on that oc- 
casion in the presence of Mr. Adlung, and he would answer 
yes; and he would add that that conversation was that 
when he came down the stairs from taking the instructions 
for the will, Mrs. Adlung asked him if Miss Ross had 
remembered them in her will, and he replied that he was 
unable to give her that information; it was confidential; 

and she said, “Well”—he would testify that she said 
485 if she had not remembered them; she could just 
get out of our house after all we have done for her. 

And that was on February 7th. And the next day, Feb- 
ruary 8, she did get out of the house. 

I think that is pertinent testimony and we except to Your 
Honor’s ruling. 

THE COURT: Very well. 

(Open Court:) 

BY MR. HILL: 

Q After you had received instructions and prepared 
the will, did there come a time when you went back to the 
home of Mamie Ross? Where she lived? A I did. 

Q When was that? A That was on the 7th of Feb- 
ruary. 

Q 1955? A That is correct. 

Q And at that time, was this will executed by Mamie 
Ross? A The will was executed by Miss Ross at that 
time. 

Q Did she give you any instructions with regard to 
the disposition of the will after it had been executed? A 
Well, she asked me to take the will back and deliver it 
to the American Security and Trust Company. And 








130 A 


486 I asked her if she would like to have a copy of 

the will, and she told me that she did not want a 
copy or the will around the house. She didn’t want any 
copies there at all. 

Q Did she give you any reason for that? A No 
reason. 

Q And what did you do with the will? A I brought 
the will back to my office. It was in the afternoon I went 
out there; and she executed the will. I brought the will 
back to my office and delivered it the following morning 
to the trust department of the American Security and 
Trust Company, obtained a receipt for the will, and then 
mailed the receipt to Miss Ross. 

Q What did you do with the power of attorney? A 
Well, the same day that she executed the will, she executed 
the power of attorney. I brought that back to my office. 
As I said, it was late in the afternoon, and the following 
day I delivered that power of attorney to Mr. Fritzpatrick 
at the Second National Bank, located at 1333 G Street. 

Q Who paid you for drawing the will and power of 
attorney? A I was paid by check drawn on Miss Ross’ 
account, which Mr. Adlung had signed under the power 
of attorney which I had drawn. 

Q Did you make an estimate of what this was 

487 going to cost Miss Ross when you went there? A 
No. I received a call on the second and I went up 

there that same day and took her instructions. I never— 

Q Did you tell her what the services were going to 
amount to? A I did not. 

Q Did you give her an estimate of what they would 
be? A I did not. 

Q Did she ask you about it? A She did not. 

Q Do you remember now how much you were paid, Mr. 
Tolley? A Yes. It was $102.00-and-some-odd-cents. 
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Q Do you recall what the $2.00-and-some-odd-cents was 
for? A Well, I had taken a notary with me to notarize 
the power of attorney, and I paid the notary and what- 
ever his fee was, along with my fee, made it total up to 
$102.00-and-some-odd-cents. 

Q Was that a fair and reasonable charge for the work 
you did? A Well, I certainly think so. 

Q Did Mamie Ross or Mr. Adlung, either one, 
488 ever object to paying that fee? A Not to my 
knowledge. I received a check several days after 

I sent the bill. 

Q Do you remember the instructions about a Mrs. 
McCann? Did Mamie Ross give you her full name 
and address? A She did not give me her full name. 
She told—the name that she used was “Nettie” McCann. 

Q And from whom did you get that information that 
you put in the will? A AsTI recall, Mr. Adlung gave 
me her married name and he told me that she lived some- 
where in Maryland; and it is my recollection now that I 
found her address in Maryland through the telephone 
book. 

Q And her name was Anita McCann? <A Anita. 
That is correct. And Mr. Adlung, as I recall, gave me 
that information. 

Q Did you get any information from Mr. Adlung with 
regard to any of her securities or bank account? A Well, 
Mr. Adlung told me that the Second National Bank had 
these mortgages—the first trust notes which belonged to 
Miss Ross, for collection, and that I could check the infor- 
mation that I had received from Miss Ross with the bank 
to be sure that I had the correct information to put in 

the will. 
489 Q And did you get some of the information 
included in the will from the bank? A That is 
correct. I got the information—I check the information 
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that I had been given by Miss Ross with the information 
that I obtained from the Second National Bank. 

Q Did you find any of it was at variance? A I did. 
She had given me—had told me each of the first trust 
notes that she held and where the property was located, 
and I found that the addresses that she had given me 
varied in some eases from the addresses that were listed 
by the Second National Bank. 

Q How many cases did the addresses vary that you 
can recall? A I don’t recall. 

Q More than one? A I would say there was more 
than one. 

Q Did you observe the same difficulty of speech on 
the second occasion as you did when you took the instruc- 
tions the first time, from Mamie Ross? A I did; only 
Miss Ross had very little occasions to talk on the second 
occasion. When I went out there, after I had drawn the 
will, I went over the will very carefully with her and 
asked her if I had drawn in accordance with her instruc- 

‘tions. She told me that I had; and I asked her if 
490 ‘she was prepared to execute it, and she said yes; 

and I called the witness in and the will was exe- 
cuted. 

Q After the power of attorney was executed did Miss 
Ross address any conversation to Mr. Adlung while you 
were there? A She did. 

Q What did she say to him? A Well, after she had 
executed the power of attorney and Mr. Adlung had signed 
also in the space shown on there for his signature on the 
power of attorney, she made the statement to Mr. Adiung, 
—she says, “You are not going to take advantage of me 
now under this, are you?” 

Q Did he make a reply to that? A He did. 

Q What did he say? A He says, “No. I am not.” 
He says, “Whenever I have any check”, he says, “I will 
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let you”—“check that I have to write”, he says, “I will 
let you see it first.” 

Q While you were in Mamie Ross’ presence, did she 
scream or holler or make any noise of pain? A I never 
heard her scream or holler. 

Q Did she moan? A I just don’t recall whether she 
did or didn’t. 

Q Now, where would Mr. Adlung be while you 

491 were taking the instructions to prepare the will? 

A Well, when I took instructions I asked Mr. Ad- 

lung to leave the room, and when I was taking instructions 
he was outside the room, except when I called him in. 

Q And when you called him he was where? A Well, 
when I called him he was close by, because he came in 
right away. 

Q Did you have any conversation with her about a 
marker for her grave? A Yes. In conncetion with the 
instructions, Miss Ross wanted to set up a provision 
whereby there would be perpetual flowers put on her moth- 
er’s grave as well as her own, and I discussed the—also 
something was said about a marker for the grave, because 
she gave me the dates of her mother’s birth and death, 
and in connection with the flowers, I explained the various 
means whereby she could do this; and Miss Ross said 
that it was too much trouble; just to forget about it. So 
that part I never put anything in the will about. 

And the marker was just dropped. She said nothing 
more about it. 


s * td * 
543 THE WITNESS: Helen M.Hebert—H-e-b-e-r-t. 
BY MR. HILL: 


Q Where do you live, Mrs. Hebert? A 1882 Colum- 
bia Road. 

Q Would you mind stating how old you are? A _ 50. 

Q Are you married or single? A Married. 

Q Have any children? A One. 
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Q What is your business or occupation? A Practi- 
cal nurse. 

Q How long have you been a nurse? A Since 1930. 

Q Did you know Mamie Ross during her lifetime? A 
I was on duty one night. 

Q And what night was that? A March the 5th. 1955. 

Q And what time did you go on duty? A 8:00 o’clock. 
Went off at 8:00 in the morning. 

MR. HILLAND: Until what time in the morning? 

THE WITNESS: 8:00. 

BY MR. HILL: 
544 Q You went on at 8:00 o’clock? A At night. 
Q And remained on duty until what time? A 
8:00 a.m. 

Q The next day? A That is right. 

Q Who employed you for this duty? A Well, the 
registry called me, the Capital Registry. 

Q What time did you get to Mamie Ross’ house that 
night? A Well, it was around 8:00. 

Q Who met you when you went there? A Mrs. Ad- 
lung. 

MR. HILLAND: Who? 

THE WITNESS: Mrs. Adlung. 

BY MR. HILL: 

Q Did you see Mrs. Adlung there that night? A Yes. 

Q Who introduced you to the patient? A Mrs. Ad- 
lung. 

Q And where did you see Mamie Ross? Was she in 

bed or sitting up, or what? A In bed. 
545  Q At what address did you see her? A 1303 
Kennedy. 

Q And did you receive any instructions about the care 
of Miss Ross from anyone? A Well, Miss Taylor told 
me the medicine that she was getting and I called Doctor 
Little. 
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Q Did you see Mrs. Taylor there at that time? A 
Yes. 

Q Was she there when you arrived? A That is right. 

Q And who told you the medicine to give her; did you 
say? A Miss Taylor. 

Q And what did she tell you the medicine was to be? 

MR. HILLAND: I object to what she told her, Your 
Honor. 

THE COURT: Objection sustained. 

BY MR. HILL: 
Q Did the doctor tell you what medicine to give her? 
A When I called him. 
546 Q What did he say to give her? A He said 
that he had ordered medicine from the drug store, 
and I was to give her a dose when it arrived. 

Q And did he tell you what the medicine was? A No. 

Q And did he say anything to you about any future 
medicine? A No. 

Q Did you know what the medicine was? A No. 

Q Describe Mamie Ross’ condition when you first saw 
her. A Well, she was complaining. She wanted—she 
said, “Oh, dear Jesus, take me. I am so sick. I am so 
sick.” 

She kept repeating that and kept— 

Q You must talk louder so the jury can hear you. A 
She kept saying she was so sick, and she kept saying, “Oh, 
dear Jesus, take me”, and kept asking for a suppository, 
and she told me she was going to scream. I told her that 
I could only give her one, you know, every three or four 
hours, and she said that the doctor said she could have 
them whenever she wanted them; and she says, “I am 
going to scream until I get them’, and she did. 

Q Did she scream? A Yes. 
547 Q Did she scream more than once? A Yes; 
and banged on the wall. 
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Q Banged on the wall with what? A _ A little chamber. 
Q And how many times did she do that while you were 
on duty? A Well, she would wake up about every hour 
and just as soon as she opened her eyes she would say, 
*‘Get me up; get me up”; and I would get her up on the 
commode and she would say, “I have to have another 
suppository.” 
Q Did she have any impediment in her voice? A No. 
Q She could talk? A That is right. 
Q Did she have glasses? A Not when I was on duty. 
Q How often did she scream or holler? A Well, 
she would sleep about an hour at a time. 
Q For an hour? A About an hour. 
Q Solid? 
THE COURT: No. That is not it. She said she 
would sleep for about an hour. 
MR. HILL: Pardon me. I said scream. 
548 THE WITNESS: Well, I pretended I gave her 
the medicine and then she went right back to sleep. 
BY MR. HILL: 
Q No. I asked you how much she would scream; how 
often she would scream or holler. 
MR. HILLAND: She has answered that, Your Honor. 
THE WITNESS: I just answered it. I said that she 
would scream; and then I would pretend that I was giving 
her the medicine, and she would shut up. 
BY MR. HILL: 
Q Then she would go back to sleep? A Then she 
would go back to sleep. 
Q Well, why did you pretend you were giving her 
medicine? A Because— 
MR. HILLAND: I object to that. 
THE COURT: She may answer. 
THE WITNESS: I couldn’t. The doctor ordered the 
medicine to be given every three or four hours and she 
wanted one every hour when she would wake up. It 
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would have killed her if I had given her medicine when- 
ever she wanted it. 

MR. HILLAND: I can’t hear the witness, Your 

Honor. 
549 THE COURT: Will you speak a little louder, 
please, Mrs. Hebert? 

THE WITNESS: I couldn’t give it under three or 
four hours. She wouldn’t have lived through the night. 

BY MR. HILL: 

Q Did she eat any food while you were there? A 
About 16 ounces of fluid. 

Q Was she able to get out of the bed by herself? A 
No. 

Q Was she able to help herself physically to anything? 
A No. 

Q Did Mr. or Mrs. Adlung, either one, tell you, in the 
presence of Mamie Ross, what they expected to do with 
her? A No. 

Q Do you remember getting the patient a glass or 
orange juice? A Yes. 

Q Did she take it? A She didn’t take it when I first 
offered it to her. She said, “Take it away. I dont want 
it.” So I took it back and put it in the Frigidaire and I 
went back and I sat on the side of the bed. I had her on 

the commode, and I immediately went back to the 
550 Frigidaire and got the juice and took it to her 

and she drank it all. And that is the way I got the 
fluid in her. She wouldn’t take it at first, but then I 
would always go back and get it and— 

Q Sometimes she would take it? A That is right. 

Q And then, when you came back the second time? 
A She would take it. 

Q Over what period of time was Mamie Ross asleep 
while you were on duty during the 12 hours? A Well, 
as I said before, she would sleep about an hour at a time. 

Q That is the most she would sleep? A That is right. 
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Q Then she would wake up? A Once during the night 
she slept an hour and a half. 

Q And after she would wake up, how long would it be 
before she went back to sleep? A She would go back 
to sleep almost immediately. 

Q In your opinion, was this patient aware of what 
was going on around her? 

MR. HILLAND: [I object, Your Honor. 

THE COURT: Objection sustained. 

BY MR. HILL: 
551 Q From your observation of Mamie Ross, in 
your experience with her as a nurse for the period of 
twelve hours, would you say that on the date of March 
Sth, 1955, she was of sound mind? 

MR. HILLAND: I object. 

THE COURT: Just a second. 

Do I understand that you hadn’t seen Miss Ross prior 
to that night? 

THE WITNESS: Yes. 

THE COURT: You had never seen her before. 

THE WITNESS: That is right. 

THE COURT: And you saw her only over a 12-hour 
period? 

THE WITNESS: That is right. 

THE COURT: During most of which time she was 
asleep? 

THE WITNESS: Well, she would sleep an hour at a 
time. 

THE COURT: Sleep an hour at a time and then she 
would be awake for about how long? 

THE WITNESS: Well, she would go back to sleep al- 
most immediately. 

THE COURT: Almost immediately? 

THE WITNESS: That is right. 
552 THE COURT: And you have recited the entire 
conversations you had with Miss Ross while you 
were there that evening? 
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THE WITNESS: I beg your pardon? 

THE COURT: You recited—you have told us all about 
every conversation you had with her that evening? 

THE WITNESS: Well, not everything. Of course, 
I was making her dolls and dressing her dolls. 

MR. HILL: I can’t hear the witness. Speak up, please. 

THE WITNESS: She commented on the dolls that I 
was making. I showed it to her and she said it was pretty, 
and she kept telling me to sit on the side of the bed. She 
kept telling me that I was pretty. 

THE COURT: But she was asleep during most of the 
time that you were there? 

THE WITNESS: Well, about an hour and a half at 
a time. 

THE COURT: But I mean, she would sleep for an 
hour or hour and a half and then wake up and then go 
back to sleep; is that right? 

THE WITNESS: Then go back to sleep; that is right. 

THE COURT: I will sustain the objection. 

BY MR. HILL: 
553 Q How much would you estimate Mamie Ross 
weighed at the time you saw her on March the 5th? 
A Well, I would say about sixty pounds. 

Q And would you describe her voice? A Well, she 
had a shrill voice. 

Q Could Mamie Ross feed herself? Or did you have 
to feed her? 

MR. HILLAND: There is no evidence that she fed 
her any food, Your Honor. 

THE COURT: I think she said she had orange juice. 

THE WITNESS: I just gave her the glass and I stood 
there, you know. 

THE COURT: Did she hold the glass? 

THE WITNESS: She held the glass, and I stood there 
by her. 

MR.HILL: That is all. 
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Cross Examination 


BY MR. HILLAND: 

Q Mrs. Hebert, you didn’t have occasion to weigh Miss 
Ross that night when you were there, did you? A No. 

Q And when you came there she was dressed in 
504. a gown, wasn’t she? A That is right. 

Q Did you have occasion to change her gown? 
A No. 

Q What? A No. 

Q Did you have occasion to bathe her while you were 
there? A No. 

Q So that this estimate you make of her sixty-pound 
weight is based upon what you saw when you saw her in 
a gown. Was it a full-length gown? A Yes. 

Q And was it based on your observations from that? 
A Getting her up. I got her out of bed, assisted her. 

Q Naturally she helped herself somewhat in getting 
in and out of bed, didn’t she? A Very little. She could- 
n’t get up by herself. 

Q Yes; but she sat on the commode alone, didn’t she? 
A Well, it had arms and a back. 

Q Isay she sat on it alone? A Yes. 

Q Now, when you came there and Mrs. Adlung intro- 

duced you to Mamie Ross, it was about 8:00 o’clock, 
500 was it not? A Around 8:00; yes. 

Q And didn’t Mamie Ross say to you, “You 
are so pretty?” A Well, she said, “Sit on the side of 
the bed; let me look at you. You are pretty.” 

Q Yes. And she said that to you several times, did 
she not? A Yes. 

Q That you were so pretty? Is that right? A She 
mentioned it several times. 

Q Now, during the night you prayed with Mamie Ross, 
did younot? A Yes. 

Q And after you had prayed with her she thanked you 
for it, didn’t she? A Yes. 
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Q Were there some sort of vitamin pills that Mamie 
Ross was having during the night? A No. I didn’t 
give her any vitamin pills. 

Q During the hours you were there you didn’t have 
any occasion to prepare any meals for her, did you? A 
Just giving her the fruit juices. 

Q Fruit juice. But you didn’t have— A I wanted 

to give her breakfast, but she didn’t want it. 
556 Q You weren’t there at Breakfast, lunch or din- 

ner, were you? A Well, I offered to cook a cereal 
for her but she didn’t want it. 

Q At what time did you leave there in the morning? 
A 8:00 o’clock. 

Q Did you fix a glass of orange juice for her which she 
drank on the second time you offered it to her? A And 
pineapple juice. 

Q And she held the glass by herself, did she not? A 
Yes. 

Q Now, you testified that she didn’t have any glasses 
on. There wasn’t any occasion during the 12-hour period 
you were there at night for her to wear glasses, was there? 
A No. 

Q And when she woke up after sleeping for an hour, 
or on the one occasion for a period of an hour and a half, 
the first thing she would ask you was to get her up on 
the commode? A That is right. 

Q Now, during that entire night she never soiled the 

bed, did she? A No. 
557 Q She was very—a very clean person, was she 
not? A Well, the bed was clean the night I was 
there; yes. 

Q And her gown was clean? A Yes. 

Q And wouldn’t you describe her as being a very tidy 
patient? A Well, as far as her bed was concerned. 

Q Well, that is the only place that she was immediately 
concerned with, wasn’t it? A But that is up to the nurse. 
The nurse keeps the bed clean, and the patient. 
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Q But she never did soil the bed. You didn’t have to 
change the bed for her, did you? A No. 

Q Now, the only time she screamed while you were 
there was when she wanted a suppository and you could- 
n’t giveittoher? A That is right. 

Q And she told you that she was going to scream 
until she got one? A That is right. 

Q Do you know what her physical ailment was? A 

Well, they told me she had tic douloureux. 
558 Do you know anything about the nature of tic 
douloureux? A Well, yes. She had no symtoms 
of tic douloureux that night. 

Q What are the symtoms of tic douloureux? A Well, 
they have severe pain, and— 

Q And where do they have it? A In the face or fore- 
head, and there is usually swelling and a redness, and an 
increase in the flow of saliva and tears. 

Q She had an increase in the flow of her saliva, didn’t 
she, from her mouth? A Not that night. 

Q What? A Not the night I was with her. 

Q Didn’t she hold a handkerchief or a shawl or some- 
thing over her face? A Yes. 

Q And isn’t that one of the characteristics of a person 
suffering from tic douloureux? A Well, you are sup- 
posed to keep it warm. 

Q And she held something all the time over there, 

didn’t she? A Sometimes she would lose it in the 
559 bed and I would put it back on her cheek. 
Q And didn’t she have saliva running down 
from the sides of her mouth? A No. 

Q Didn’t she have an excess of saliva in her mouth? 
A No. 

Q She didn’t have any teeth, did she? A No. 

Q And she didn’t have any dentures? A Not the 
night I was on with her. 

MR. HILLAND: That is all. 
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Redirect Examonation 


BY MR. HILL: 
Q Who paid you for your services? A I was sent 
a check. Mrs. Adlung sent me a check. 
Q Did she tell you that your services were terminated? 
A Well, she called me. Well, Miss Taylor told me— 
MR. HILLAND: I object to what Miss Taylor told her. 
THE COURT: Objection sustained. 
560 BY MR. HILL: 
Q What did Mr. Adlung tell you, if anything? 
Did he say anything about it? A No. 


Pltfs’ Witness FLETCHER, NETTIE MARTHA, 
Direct Examination 


562 Q And what time did you report for duty? A 
Well, I couldn’t tell you the exact time, but I repor- 
ted there somewhere between quarter of 7:00 and 7:00 


o’clock at night. 

Q At night? A Yes. 

Q And Mrs. Taylor introduced you to Mamie Ross? 
A Yes, she did. 

Q What did Mamie Ross say to you when you 
were introduced to her? A She didn’t say anything 

to me. 
563 Q And did you receive any instructions about 
giving her any medicine from anyone? A Miss 

Taylor told me she had some suppositories there to give 
her if she needed them, and she had some kind of medicine 
there. I only gave her one little pill. What that was, 
whether it was—I do not know. 

Q Describe the physical appearance of Mamie Ross. 
A Just what do you mean? 

Q Her physical appearance. A Well, she seemed to 
be very disturbed; she was very—as far as I— 

MR. HILLAND: I object to that. That is not respon- 
sive. 

THE COURT: Yes. 
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What was her physical appearance? 

THE WITNESS: You mean the nature of her disease? 

THE COURT: No. How did she appear? 

THE WITNESS: Oh. She appeared that she was very 
mentally sick. 

THE COURT: That is not responsive to the question. 

THE WITNESS: Is that the question you are asking 
me? 

MR. HILLAND: I move to strike out the answer. 
564 THE COURT: I will strike the answer. 
BY MR. HILL: 

Q Iam asking you to describe her physical appearance. 
What sort of looking lady was she? A Oh. I am sorry. 
Well, she was a little, tiny woman; and she was very deli- 
cate-looking; very poor; very sick-looking. 

Q How much would you estimate she would weigh? A 
Oh, between 65 and 70 pounds. 

Q And during the course of the night, did you have any 
conversation with her at all? A No. She couldn’t un- 
derstand to talk; no. 

MR. HILLAND: I object, and move to strike that out, 
Your Honor. 

THE COURT: Yes. I will strike that answer. 

The question was, did you have any conversation. 

THE WITNESS: No, I did not. 

BY MR. HILL: 

Q Did she say anything to you or give you any instruc- 
tions? A No. 

Q What room was she located in? A She was on 
the first floor. I presume it might have been a dining room. 

I do not know. It was the room next to the kitchen. 
565 Q Was she able to get out of bed by herself? 
A No, sir. 

Q And did you have to get her out of the bed any time 
during the night? A Yes, I did. 

Q How many times would you say you had to get her 
out?) A Between three and four times. Maybe more; 
maybe less. I don’t remember just exactly right now. 
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Q Did she make any noise or exhibit any signs of pain? 
A She made an awful lots of noise. She screamed and 
yelled and hollered all night long. 

Q Would she go to sleep at all during the night? A 
No. She did not go to sleep. 

Q Did there come a time when you called either Mr. or 
Mrs. Adlung on the telephone? A Yes, I did. 

Q Where did you get their name from? A I think 
Mrs. Taylor gave me her telephone number. 

Q What time of the night did you call either Mr. or Mrs. 
Adlung? A It was early in the morning; it was not at 

night. It was somewhere around 4:00 o’clock or 
566 somewhere in the neighborhood of 4:00—3:30 or 
4:00 o’clock; somewhere around the early morning. 

Q What was the reason for calling them? A Because 
Miss Ross was screaming and hollering and I just couldn’t 
take it any longer. 

Q Did her condition change? A No. Her condition 
hadn’t changed all night. It was the same thing all night. 

Q What did the Adlungs tell you about it? What did 
they tell you to do? A The gentleman who answered 
the phone said he wished I hadn’t called him so early in 
the morning; that he would let me talk to his wife; and I 
talked with his wife and I think that she said that she 
would be down some time around 8:00 o’clock in the morn- 
ing; and I said, “Well, I am going home. I am not staying 
until 8:00 o’clock”, so that was that. 

Q Did you ask him about having the doctor come to 
see her? A I don’t recall whether I did or not. I don’t 
remember. 

Q Was Mamie Ross able to feed herself? A Yes; I 
didn’t try to give her anything to eat but I don’t believe 

she could have— 
567 THE COURT: Don’t answer. You don’t know, 
do you? 

THE WITNESS: No. I do not know. 

BY MR. HILL: 
Q Did you have any conversation with Mamie Ross 
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about—or did she say anything about anybody doing some- 
thing to her, or anything at all, during the night? 

MR. HILLAND: If Your Honor please, the witness has 
said she had no conversation with her. 

THE COURT: She may answer. 

Did you have any conversation with her at all? 

THE WITNESS: I had no conversation with her; no; 
but she did scream— 

THE COURT: You have answered the question. You 
had no conversation. 

MR. HILL: No. I said, did Mamie Ross say anything 
to her; not she to Mamie Ross. 

THE COURT: Did she say anything to you? 

THE WITNESS: She said that I was trying to take 
her money, and that I was trying to beat her up. That 
was all she said to me. 

BY MR. HILL: 
Q How often did she say that to you? A I think she 
said that about twice during the night. 
568 | Q And was that in the vicinity of the time you 
called Mr. and Mrs. Adlung.? A Before. 

Q Could you fix how long it was before then? A Well, 
I imagine that was—of course, I don’t know; but I have an 
idea it was around 1:00 o’clock in the morning; between 
12:00 and 1:00 in the morning. 

Q Were you trying to beat herup? A No,sir. I was 
sitting in the chair. 

Q Were you trying to take her money? A No, sir. 
I was sitting in the chair. I didn’t know she had any 
money. 

Q Do you know who followed you on duty? A I beg 
your pardon? 

Q Do you know what nurse followed you on duty? A 
My husband’s cousin, Mrs. Mozingo. Ada Mozingo. 

Q. During the time you were on duty, was Mamie Ross 
aware of the things that were going on around her? 

MR. HILLAND: I object, Your Honor. 
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THE COURT: Objection sustained. 
BY MR. HILL: 
Q In your opinion, based on your observation and your 
experience as a nurse and mother and wife, would you say 
on the date of March the 5th, 1955, whether Mamie 
569 Ross was of sound or unsound mind? 
MR. HILLAND: I object. 

THE COURT: Objection sustained. 

MR. HILL: May we come to the bench, Your Honor? 

(Bench Conference :) 

MR. HILL: We would like to make a proffer of proof: 
That if the witness were allowed to answer this question, 
she wouldl say she was definitely of unsound mind and 
totally unaware of what was going on around her. 

* * * % 
Pltfs’ Witness HAMILTON, MARY AN SCOTT, on 
Direct Examination 


584 Q And what is your business or occupation? A 
Nursing. 

Q How long have you been engaged in that? A 20- 
some years. 

Q Did you know a lady by the name of Mamie Ross 
during her lifetime? A I did. I nursed her in her last 
illness. 

Q How long did you nurse her? A I nursed her from 
Sunday night, March the 6th, until— 

Q Sunday night? A March 6th. And then again on 
Monday night. 

Q You were on the night shift? A Night shift. From 
8:00 o’clock at night until 8:00 o’clock in the morning. 
Sunday night, Monday night, Tuesday night, Wednesday 
night, and she died Thursday morning, a 1:00 o’clock. 

Q Will you describe her physical—strike that. 

Who introduced you to Mamie Ross? A Mrs. Adlay. 

Q Mrs. Adlung? A Mrs. Adlung. 
585 Q And was Mr. Adlung there? A He was not 
at the house when she introduced me. She took me. 
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I went first to the Adlung’s house and I saw both of them 
there; and then Mrs. Adlung went with me to Miss Mamie 
Ross’ house. 

Q How did you get in touch with the Adlungs? A 
Through I answered an ad that they had in the paper. 

Q And what was your pay going to be? A To be $20 
or $25—$25 for a week—$20 or $25; I am not sure; for a 
week’s service. 

Q For a week? A Yes; for a week’s taking care. 
They had told me there was scarcely nothing to do for her; 
practically nothing to do except to be with her at night. 

When I went there and saw her, I was— 

THE COURT: Just wait until the question is asked. 

THE WITNESS: All right. 

BY MR. HILL: 

Q Will you describe her physical condition? A That 
is what I was going to say. 

Q Yes. A The most pathetic condition I have ever 

seen. I have never seen anybody look more pa- 
586 thetic. She was skin and bones; she was yellow; 

and I couldn’t understand what she was saying. Her 
head hung down; and she was sitting on the commode; 
and they interpreted what she said to me. She asked me 
if I would be kind to her. 

Q Who interpreted that? A Mrs. Adlung; and also 
Mrs. Taylor was there at the time. 

Q Then did you stay with her the rest of the night by 
yourself? A That was Sunday morning that I went. I 
went there Sunday night at 8:00 o’clock and stayed from 
8:00 o’clock at night until Monday morning at 8:00 o’clock. 

Q Was Mamie Ross able to get out of bed by herself? 
A No. She certainly was not. 

Q Was she able to feed herself? A Feed herself? No. 

Q Did you—did she eat anything while you were there? 
A I think she had a—I gave her a few teaspoonfuls full 
of milk, warm milk. 

Q What medication did you, if any, did you give her? 
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A She was—the doctor was giving her capsules to be 
given every four hours. She couldn’t swallow a capsule, 
so we had to take the medicine out of the capsule, put it in 

a spoon, with some water, put it in her mouth, and 
587 it was difficult for her to swallow at all. Great dif- 

ficulty in swallowing, and her tongue was in a hor- 
rible condition from the effect of the medicine on her 
tongue. 

She also had suppositories that were given to her. 

Q Did you give her any suppositories? A Yes, I did. 

Q How often? A I don’t remember exactly how of- 
ten they were given. She had two suppositories that 
were given,—one to be given in between, and one was 
more medicated than the other one. 

Q In between the pills, you mean? A No. I mean we 
gave one suppository and then she was begging for them. 
Then we gave her this second suppository that was not 
as medicated, not as strong as the others. The two were 
to be given at certain intervals; I forget the exact num- 
ber of hours apart. 

Q Your first night with her was on the date of March— 
A 6. 

Q 6? A Yes. 

Q In the daytime; or did you go at night? A 
588 Went on at night; 8:00 o’clock at night. 

Q And that was what day of the week? A 
Sunday night. 

Q And Monday, March 7, you have the same hours? A 
Yes; same hours. 

Q And Tuesday, March the 8th? A Well, the same 
hours. 

Q Well, was there any change in her physical condi- 
tion? A Yes. 

Q What change took place? A Tuesday night she 
was—well, in more or less of a coma, and she just was prac- 
tically lifeless. 

When Wednesday morning came, she was in a complete 
coma. 
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Q Did she ever emerge from that? A No. She never 
came out of the coma. All day Wednesday she lay in a 
coma. 

Q And the next day at 1:00 o’clock, she— A Well, 
see, of course when I came back on Wednesday night she 
was still in the coma; she remained in it until she died at 
1:00 o’clock Thursday morning. 

Q Was she given any medication while she was 
589 in the coma, to your knowledge? A No. Of course, 
‘she couldn’t be given any medication when she was 

in a coma. 

Q Was the doctor there while you were there? A He 
eame. Yes; he came. I stayed longer on Wednesday 
morning to be there when the doctor did come. 

Q During the time that you were there would Mamie 
Ross make any noise or complain? A She asked to be 
gotten up; sat on the commode; she wanted to be put up 
on the commode every hour on the hour. She did not 
make very much noise because she was so weak, the poor 
thing; that she just couldn’t make much noise. It was 
awfully hard to get her out of the bed and get her on the 
commode, and awfully hard to get her back in the bed. 

Q ‘Did she holler or scream any of the time that you 
were there? A No; she did not; any amount. 

Q You said someone interpreted what she said for you. 
Who was that person? A Mrs. Adlung. 

Q Mrs. Adlung? A Yes. 

Q Did Mr. Adlung ever do that? A Well, he was not 

there at that time. That was the time she asked 
590 if I would be kind to her. You see, she was sitting 

on the commode when I went in and her head was 
hung way down, and, as I say, she was just the most—I 
have never seen such a pathetic-looking person. 

Q Did you ask her any questions or try to have a con- 
versation with her while you were there? A Well, she 
couldn’t carry on any conversation. There wasn’t anything 
to ask her, much, except— 
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Q Well, did you actually try? A Well, I did try. 1 
tried to ask her if she would take some nourishment. Of 
course, I tried my best to get nourishment into her. 

Q What did she answer? A She would shake her 
head, if anything. Some times she didn’t say a word. 
There was no response. 

Q From your observation and experience with Mamie 
Ross at the time you stated, did you form an opinion as 
to her mental condition on the date of March 5, 1955? 

MR. HILLAND: I object, if Your Honor please. She 
didn’t even know her on March 5, 1955. 

MR. HILL: She could form an opinion or she could 
state yes, she did, or didn’t. That is as far as she could 
go, if she formed an opinion. 

THE COURT: She may answer if she formed an opin- 

ion. Did you form an opinion? 
591 THE WITNESS: Well, I formed— 
MR. HILLAND: Just aminute. May I be heard 
a moment, Your Honor? 

The date he asked about was March 5th, which is two 
days before this witness was employed, before she ever 
met her. 

THE COURT: Yes. I will sustain the objection. 

BY MR. HILL: 

Q Would you state whether or not you formed any 
opinion of her soundness of mind on March 6th, 1955? 

MR. HILLAND: I object, Your Honor. 

THE COURT: Objection sustained. 

MR. HILL: I will ask the witness if she formed any 
opinion as to the mental condition of Mamie Ross on the 
day of March 7th. 

MR. HILLAND: Objection. 

THE COURT: Objection sustained. 

MR. HILL: May we come to the bench, Your Honor? 

THE COURT: I don’t think it is necessary. I have 
ruled on it. 

Do you want to make a proffer? 
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MR. HILL: Yes, sir. I want to ask one more question. 

THE COURT: Very well. 

592 BY MR. HILL: 

Q In your opinion was Mamie Ross of sound 
mind and capable of executing a valid deed or contract? 
A She certainly was— 

Q On March 5, 1955. 

MR. HILLAND: Object. 

THE COURT: Objection sustained. 

(Bench Conference :) 

MR. HILL: We make a proffer of the testimony in this 
case, that if this witness was allowed to answer the ques- 
tion, she would answer that Mamie Ross was totally in- 
competent to be aware of the circumstances around her on 
the days that she was present; that she was of unsound 
mind on those days, and that her opinion was she was of 
unsound mind on the date of March 5th, 1955. 


Pd * . 2 
Cross ‘Examination 


598 Q Who was the first person who came to see 

you about this case? A Well, I reckon Mr. Adlung was 

the first one. Mr. Adlung called me up on the telephone 

and asked me if I would sign a paper saying that Mamie 
Ross was of sound mind, and I told him I would 

599 not; that I would not sign it, because I didn’t con- 
sider she was of sound mind. 


s * * * 


Plaintiffs’ Witness TAYLOR, ELLEN O., on 
Direct Examination 


646 Q Please state your full name. A Ellen O. 
Taylor. 
Q And where do youlive? A 512 Hast Capitol Street, 
Northeast. 
Q What is your business or profession? A Nurse. 
Q How long have you been a nurse? A I have been 
there over a year. 
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Q I say, how long have you been a nurse? A Oh. 
For years. 

Q How many years? A Many years. I guess 30. 

Q Are you married or single? A Well, I am 
647 a widow. 

Q During her lifetime did you know Mamie 
Ross? A I knew her for a short time. 

Q How long did you know her? A Well, from the 
28th of February until the 7th of March. 

Q And where did you meet her? A At her home. 

Q Can you fix that address? A It is 1303 Kennedy 
Street. 

Q And how did you come to meet her? A Well, I 
was called there to take care of her while she was sick, 
when she came from the hospital. 

Q Who called you? A Well, Mr. and Mrs. Adlung 
came to see me, and talked to me. 

Q Did they introduce you to Miss Mamie Ross? A 
Well, I guess they did. I don’t remember. 

Q Do you recall on what date they came to see you? 
A That I went there? 

Q No. When they came to see you. Did you go there 
the same day they came? A Well, no; I went the day 
before. That is the 27th of February. They came to see 

me the 27th and I went there the 28th. 
648 Q Did either Mr. or Mrs. Adlung tell you what 
your pay would be? 

MR. HILLAND: Now, if Your Honor please, that is 
not material or relevant. I object to it. 

THE COURT: Overruled. 

THE WITNESS: About what? 

BY MR. HILL: 

Q About what would be your pay. A Well, they said 
she didn’t have much money, and she couldn’t pay very 
much. 

Q And how much did you get for the week that you were 
there? A Well, I think at last they gave me $30.00, but 
when I went there, they said they couldn’t pay over $20. 














154A 


Q And what were your hours of duty? A Well, the 
first three days I was there I was on duty day and night, 
twenty-four hours. 

Q And the last four days, how long were you on duty? 
A I didn’t quite understand you. 

Q The last four days that you were there—did you 
work the day or not? A Well, in the daytime; from 
8:00 until 8:00. 

Q And did you live in the house where she was 
649 living? A Did I live in the house? 

Q Yes; did you stay there? A Yes. I stayed 
there. 

Q You were there— A I was there day and night. 

Q Would you describe the appearance of Mamie Ross 
on the first day you saw her? Her physical appearance? 
A I didn’t quite understand you. 

QQ Would you describe her physical appearance on the 
first day yousaw her. A Well, when I went in the house, 
she was screaming and hollering, and she seemed to be in 
a lot of pain, or something wrong, but she was screaming 
for shots all the time, and she was doing that when I 
went in. 

Q Did she continue that thereafter for any length of 
time? A Well, she kept that up. 

Q For how long? A Well, until—until she would get 
a shot; and she would go to sleep for maybe an hour, and 
then she would wake up and it would all be the same thing 
over again. 

Q How many times would she wake up during the 

course of the day that you were on duty? A Well, 
650 I didn’t keep any account of it. I couldn’t say just 
exactly. 

Q Could you estimate it in any way? How long would 
she sleep when she got the shot? A Well, sometimes 
she would sleep an hour after she would get the shots. 

Q Did you give her any medication while you were 
there? Did you give her any medicine while you were 
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there? A Yes. I gave her some medicine in a spoon, 
dissolved it. It is the only way she could take it. 

Q Was that the shots that you were talking about? 
A Pardon? 

Q Was that a sedative? A Yes—well, no. That was 
supposed to be for her face. 

Q Did you give her any other medicine? A Well, 
just the suppositories. 

Q How often did you give her them? A Well, they 
were supposed to be given every four hours but the doctor 
said if she was too bad, carried on too much, to give them 
more often. 

Q And was that done? A Part of the time. 

Q Was Mamie Ross sitting up or in bed when 
651 you first saw her? A She was in bed all the time, 

only when she had to get up. 

Q Could she get up by herself? A No, indeed. 

Q Could she feed herself by herself? A No, sir. 

Q Did you have any conversation with her on the first 
day you went there? A _ All she talked about was shots 
and something like that, getting up. She didn’t have any 
conversation about anything. 

Q For what purpose would she get up? A Pardon? 

Q For what purpose would she get up? A Well, she 
got up because she had to get up to the commode. 

Q How often would she do that? A Well, if she was 
awake, it was just every few minutes. 

Q And would she have some result from the commode 
every time she got up? A Most every time, yes. 

Q Did you have any conversation with her about 
652 her pastor? A Pardon? 

Q Did you ask her who her pastor was? Her 
minister? A Yes. I asked her one day. Every time I would 
sit down by her, she would ask me to pray for her. That 
is one thing she would ask, was for me to pray for her, 
and she would put her hand on mine, and I would pray for 
her; and one day I asked her, I said, “What church do you 
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belong to?” And she shook her head, and I says, “Well, 
who is your pastor, and she shook her head. 

I said, “Would you like for me to have my minister to 
come out and pray for you?” And she nodded her head. 

Q Did she ever ask for medication when you did not 
give it to her? A Certainly so, because she wanted it 
too often. 

Q What would she do when you didn’t give it to her? 
A Well, she just screamed and hollered till she got it. 

Q What sort of diet did she have—food? A Well, 
sometimes I would fix her a real soft egg; and sometimes 
she would have a little bit—she couldn’t eat much of any- 
thing. Just a little soft diet of some kind, and very few 
bites of that. 

Q Did you ever give her any ice cream that 

653 you remember? A Yes. I think once or so she 

had some ice cream, but she didn’t eat but very 
little of it. 

Q How many times did you give her ice cream? A I 
don’t think more than twice. 

Q Do you have any idea of the weight of Mamie Ross 
on the first day you saw her—her weight? How much 
would she weigh? A Well, she would weigh under a 
hundred pounds. I know she wouldn’t weigh over eighty, 
if she weighed that much. 

Q Did there come a time when you got someone else 
to help you, someone to be the nurse when you were not 
on duty? A I didn’t quite understand you. Pardon me. 

Q The first three days you were there by yourself and 
then there was another nurse employed, was there not? 
A Well, there was a little nurse came there, the first 
nurse. She was just a real young girl; she didn’t know 
anything about nursing; she wasn’t any help, she wasn’t 
any benefit. 

Q Do you remember her name? A No, I don’t. 

Q And after that, did they have another nurse? A 
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Well, let’s see. Well, they had another nurse each night 
from then on. 

Q From then until the time you left there? A 
654 Until I left. 

Q Do you recall the date of March 5th, 1955? 
That was a Saturday. A That was a Saturday. I went 
to church that day. 

Q And what time did you leave the house of Miss Ross? 
A Well, I left, I guess about near 9:00 o’clock; about a 
quarter of 9:00, I imagine; because our Sabbath School 
begins at 9:30. 

Q Did you see Mamie Ross on that day before you left? 
A Why, certainly so. 

Q Do you recall the name of the nurse that was on duty 
on that date when you left? A No, I really don’t. 

Q What time did you return from church on that date? 
A Between 5 and 6 o’clock. 

Q And when you returned ‘to the Ross home, did you 
see the nurse there at that time? A Yes. And she left; 
as quick as I went in, she left. 

Q Did you see either Mr. or Mrs. Adlung at that 
655 time? A They came in a few minutes. 

Q What time would that be when you came back 
from church? A Well, I came back between 5:00 and 
6:00 o’clock. 

Q Do you remember what nurse was on duty with 
Mamie Ross the night of March the 5th? A Well, Helen 
Hebert was there. 

Q Was she there during the night when you were there 
and Mr. Adlung was there? A She came in while the Ad- 
lungs was there. 

Q While you were in attendance upon Mamie Ross, 
did her physical condition improve any? A No, indeed. 
She didn’t improve any. She got worse all the time. 

Q How late would you be up in the Ross home at night 
while you were on duty there? A Just about all night. 

Q Well, when the other nurses came, what time would 
you go— A You mean after that the nurses came? 
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Q Yes. A Well, I would leave the room about, I 

guess 9:00 o’clock. 
Q You saw Mamie Ross few or many times each 
656 day? A Certainly so. 
~ Q Well, did you see her a few or many times? 
A Isaw her many times. I had to take care of her and 
she was hollering all the time. I had to be waiting on 
her. Why wouldn’t I see her many times? 

Q While you were on duty with Mamie Ross over this 
period of time, were you out of the house for any reason? 
For any length of time? A I was only out of the house 
one time and I went to the grocery store for a little while. 

Q Did Mamie Ross ever tell you what to order for 
groceries? A No, sir. She didn’t. She didn’t pay any 
attention to groceries. 

Q Did you ever hear tell anyone else what she wanted 
to eat? A No, sir. I was out of the house twice—the 
day that I went to church and the day that I went for 
groceries. 

Q How long were you at the store for groceries, 
would you say? A Well, I guess an hour. Maybe it 
might have been an hour from the time I left the house 
until I got back. I don’t know if it was or not. 

Q Did you go by yourself or did Mr. and Mrs. 
657  Adlung go with you? A I went by myself. 

Q Do you know who stayed with Mamie Ross 
while you were gone? A Mrs. Adlung. 

Q Can you fix the day that occured on? A No, I 
really can’t 

Q While you were there, did anyone other than the 
nurses and Mr. and Mrs. Adlung visit Mamie Ross? A 
There was no one visited her but the Adlungs and one 
woman that sold her eggs was in there a little while. 

Q How often did she come there? A Only once 
while I was there. 

Q Only one time. Can you fix that date? A No, I 
can’t; because I didn’t pay any attention to those things. 
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Q Would you think it would be the first few days or 
the last days that you were there? A Well, I really—it 
wasn’t the first; it was along towards the last part of the 
time that I was there, but I can’t say what day, be- 
cause I paid no attention to those things. Good land, I 
couldn’t put my mind on all of that and hear her scream- 
ing all the time. 

Q Now, Mrs. Taylor, did you ever witness any 
658 paper for Mamie Ross? 

I show you Plaintiffs’ Exhibit Number 1, and ask 
you if that is your signature on it, on that letter. A It 
certainly is. 

Q And where did you put that signature on this letter? 
A Pardon. 

Q Where did you sign that letter? A Well, in her 
room. 

Q And who asked you to witness it? A Who asked 
me to do it? 

Q Yes. A Mr. Adlung. 

Q And in your presence did Mr. Adlung say anything 
to Mamie Ross about what this letter was for? A Well, 
he said it was to release her money until he could get money 
to pay her bills. That he couldn’t get any more medicine 
or anything until he got some money; that he was out of 
money and that her money was tied up and he couldn’t 
get it; and that was to release the money. 

Q And did she read that letter? A I don’t know if 
she did or not. 

Q Did you read it? A No, sir. 

659 Q Do you know whether or not she had glasses 
on when this letter was signed? A JI really don’t 
know. 

Q Did she have glasses? A She was still hollering 
and screaming through all of it, and I really don’t remem- 
ber if she had glasses on or not. 

Q Do you remember whether or not Mr. Adlung told 
her the contents of the letter? The words you have de- 
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scribed? Was that him telling her what was in the letter? 
A Well, he just told her that it was to release money 
to pay her bills. 

Q Did you ever witness any other paper for Miss Ross 
than this one paper here? A No. 

Q What happened to the paper after you put your name 
on it? Do you recall? A I don’t know what happened 
to it. I guess he kept it in his possession. 

Q That was the last time you saw it, when you signed 
it? A Yes. 

Q Did you ever see Mamie Ross read anything while 

you were in her employ? A No, sir. 
660 Q Now, can you fix the time when this letter 
was witnessed by you? The time of day? A Well, 
I ean’t say just exactly, but it was along towards the last 
part of the week. 

Q I know; but in the daytime; was it morning; noon 
or— A Oh. It was in the evening. 

Q What time in the evening? A Well, I imagine 
around maybe 8:00 o’clock. 

Q | Do you recall whether or not it was dark about that 
time? A It was dark; yes. And, you see, that was the 
first part of March. 

Q That is right. A And it got dark much quicker 
than it does now. 

Q' Do you recall a conversation you had with Mr. Ad- 
lung on the date of March the 5th, 1955, in regard to— 

MR. HILLAND: I object to the form of the question, 
Your Honor. 

THE COURT: Yes. I will sustain the objection. 

BY MR. HILL: 
Q Did you have a conversation with Mr. Adlung on the 
morning of March the 5th, 1955? A Nothing more 
661 than they were over there before I left, and I just 
_ talked back that I was going to church; something 
like that. That was all. I didn’t have any real conversa- 
tion with him that morning. 
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MR. HILL: Your Honor, may we approach the bench, 
please? 

(Bench Conference :) 

MR. HILL: Under the terms of this rule, we have put 
the adverse party on the stand and examined him. 

THE COURT: Who is the adverse party? Do you 
mean Mr. Adlung? 

MR. HILL: Mr. Adlung; yes, sir. 

And we asked him didn’t he have a conversation with this 
witness on the date of the will of March the 5th in which 
he told her that he was going to find out what was in 
the will of Feb. 7, and if he hadn’t been left anything, 
he was going to wash his hands of it. And that night— 

THE COURT: You asked him if he said that; is 
that right? 

MR. HILL: Yes, sir. 

THE COURT: And he denied it? 

MR. HILL: That is right. 

Now, I want to have this witness impeach him, and 

under this rule— 
662 THE COURT: You have asked him and he has 
answered you. 

MR. HILL: But I want to call attention to the will. 

THE COURT: [have ruled. I will stand on my ruling. 

MR. HILL: We would like to make a proffer, Your 
Honor. 

MR. HILLAND: You have already done that. 

MR. HLL: Oh, no; I haven’t made a proffer on what 
this witness would testify. 

MR. HILLAND: I think he is talking too loudly, Your 
Honor. 

THE COURT: Don’t talk so the jury can hear you. 

MR. HILL: I am sorry. 

I was talking to this lady because she was kind of hard 
of hearing. 

I haven’t finished calling her attention to what I wished 
to ask her to testify about. 





162 A 


She doesn’t know about the will and I think I have a 
right to do it to show that if it isn’t concluded that she 
would testify to this— 

THE COURT: You asked her what conversation was 

and she told you. 
663 MR. HILL: Yes; but— 
THE COURT: Well, you can go ahead and 
make your proffer now, Mr. Hill, if you want to. 

MR. HILL: I would like to have the record show 
that I would like to call her attention to the conversation. 

THE COURT: What is it you want to ask her? 

MR. HILL: I want to ask her if she had a conversa- 
tion on the morning of the 5th with Mr. Adlung about 
Mamie Ross’ will. I think I have a right to do that. 

And what she said you are going to rule me out and 
I will make the proffer. 

THE COURT: You go ahead. I will sustain the ob 
jection. 

MR. HILL: May I ask her that question? 

THE COURT: You needn’t ask her. 

MR. HILLLAND: No. I object to that. 

THE COURT: I will sustain the objection to the ques- 
tion, too. 

MR. HILL: Well, the way it stands now, she has said, 
without having her attention drawn to it—but hasn’t 
said what the conversation was. 

THE COURT: That is right. 

MR. HILLAND: She said she had no conversa- 

tion. 
664 THE COURT: She told you about the conver- 
sation. She answered your question, Mr. Hill. 
You go ahead and make your proffer. 

MR. HILL: Your Honor, I object to not being allowed 
to ask the witness. 

THE COURT: I understand. 

MR. HILL: And the proffer is that if the witness 
would be allowed to testify she would say that on the 
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morning of March 5th, she had a conversation with Mr. 
Adlung and he told her that he was going to find out 
what was in the will of February 7, and if he wasn’t 
remembered, he was going to wash his hands of the mat- 
ter. 

That evening around 7:00 or 8:00 o’clock she asked 
Mr. Adlung did he find out what was in the will, and he 
said yes, that Mamie Ross had taken care of him very 
well. 

Incidentally, Mr. Adlung testified he wasn’t there 
at that time, and both this witness has testified, and Mrs. 
Hebert. But I do want the record to show that I 
don’t want to be eliminated of the testimony of this wit- 
ness without being able to direct her attention to the 
nature of the conversation. 

THE COURT: Very well. 
665 THE COURT: Very well. 
MR. HILL: So the record will show that? 

THE COURT: I think so. 

I have ruled on it. 

(Open Court :) 

BY MR. HILL: 

Q When you came back from church on March 5th, 
did you have another conversation with Mr. Adlung? A 
Yes, sir. 

Q What was that conversation? 

MR. HILLAND: [I object, Your Honor. 

THE COURT: She may answer. 

THE WITNESS: Well, it was just talking; and one 
thing; he had said that he was going to find out what was 
in that will, and I asked him, I said, “Did you find out what 
was in the will?” He said that “She treated us all right.” 

Q Was that in the home of Mamie Ross? A Yes; 
it was all in the home of Mamie Ross. 

Q What time of night or day did that conversation 
occur? A Well, it was in the evening. I came home 
between 5:00 and 6:00 o’clock, and Helen Hebert came on 
duty at 8:00. It was between that time. 
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Q Who paid you for your service to Mamie 
666 Ross? A Well, the Adlungs. 


Pltfs’ Witness HAGAN, ROSE E., on 
Direct Examination 


875 Q After Miss Ross moved into your house on 
Kennedy Street, did she ever tell you why she left 
the Adlungs? A Yes. She told me Miss Adlung told 
her she couldn’t turn on the light or the gas to heat— 

MR. HILLAND: I object. 

THE COURT: I will sustain the objection. 

BY MR. HILL: 

Q When did she tell you that? 

MR. HILLAND: I object. 

THE WITNESS: Before she moved. She was crying 
with a cold and told me she had no heat. 

THE COURT: I sustain the objection. 

MR. HILL: Very well. 

MR. HILLAND: If Your Honor please,— 

THE COURT: I will instruct the jury to dis- 
876 regard her last statement. 
MR. HILL: May we approach, Your Honor? 
(Bench Conference :) 

MR. HILL: I think that the pertinency of this testi- 
mony is of some value in that it is well within the 
limits-— 

THE COURT: Mr. Hill, I have already ruled and I 
think it was quite improper for you to try and get the 
evidence in by indirection, when I ruled it was inadmis- 
sible. I have made my ruling. 

MR. HILL: We would like to say that if she was 
allowed to testify, that she would testify that they had 
put her in a basement where it was cold, and they ob- 
jected to her having sufficient heat; and that she was 
sick; and that is why she moved. 


@ 
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887 Q You didn’t attend her funeral? A I at- 
tended her funeral, yes; my husband and I. 
Q You attended the funeral? A “Yes, sir. 


Pltfs’ Witness LEAPLEY, RICHARD L., on 
Direct Examination 


909 Q Did you ever have a conversation with her 
in regard to the home after you had purchased it? 
A Well,— 

MR. HILLAND: I object to that as being incom- 
petent, Your Honor. It is hearsay. 

THE COURT. When was it? 

MR. HILL: He hasn’t answered if he had, yet. 

THE COURT: Well, when was it? 

MR. HILL: It was after she moved to 1303 Kennedy 
Street. 

THE COURT: In 1953? 

THE WITNESS: Yes. 

THE COURT: I will sustain the objection. 

MR. HILL: May we approach the bench, please? 

(Bench Conference :) 
MR. HILL: We make the proffer that if the witness 
was allowed to answer the question, he would state 
910 that Mamie Ross indicated, if anything happened 
to her, she was going to take care of him in con- 
nection with the balance he owed on 5505-13th Street, 
Northwest. 

MR. HILLAND: That is not admissible at all. The 
only purpose for which it might be admissible is to show 
the mental condition of her mind, whether it was weak 
or strong at that time. It wouldn’t be admissible for 
any other purpose. 

THE COURT: Yes. 

MR. HILLAND: It is too remote for that. 

THE COURT. Yes. I sustain the objection. 
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905  Q And when did you move into 5505-13th 
Street? A I moved in around the 20th or 21st of 
February, that same year. 

Q From 5505 -13th Street, where did Mamie Ross go? 
A She moved across the street from me, to 5518, with 
Mr. Adlung. 

Q How long did she live there? A Well, I don’t 
know exactly how long. I would say possibly a month 
or maybe two months. 

Q From there, where did she move to? A She went 
around to her home on Kennedy Street, 1303. 

Q And how did you learn that she moved there? 

MR. HILLAND: I don’t see what materiality that 
has, Your Honor. 

MR. HILL: Yes, it is material. 

THE COURT: I don’t know. He may answer. 

THE WITNESS: I went to Mr. Adlung’s home to see 

Miss Ross and to inquire as to how she was, and 
906 they informed me at that time she had moved, 
| which I was quite surprised, because— 

MR. HILLAND: If Your Honor please, I object to 
any conversation between them. 

THE COURT: Very well. 

BY MR. HILL: 

Q Did you have a conversation with Mr. and Mrs. 
Adlung about why she moved? 

MR. HILLAND: Objection. 

THE COURT: Objection sustained. 

MR. HILL: May we make a proffer, Your Honor? 

THE COURT: Very well. 

(Bench Conference :) 

MR. HILL: I would like to make a proffer that if 
the witness had been allowed to answer the prior ques- 
tion,| what Mr. Adlung told him about the property, he 
would have said Mr. Adlung told him the property be- 
longed to his aunt. 

I would make a proffer if he was allowed to answer this 
second question, that when he went to Mr. Adlung’s home, 
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Mrs. Adlung, in the presence of her husband, told him 
that Miss Ross had moved; said Miss Ross got so they 
could not do anything with her. She said Miss Ross 

was very nasty to Mrs. Adlung’s daughter and 
907 child. Miss Ross remarked that she did not under- 

stand why she did not go out and live with her 
mother-in-law instead of living with the Adlungs. Mrs. 
Adlung told him that Miss Ross said all the Adlungs 
wanted out of her was her money, anyway; and Mr. Ad- 
lung said he told Miss Ross he could get along very well 
without her money. 

* * * * 


Cross Examumation 


916 Q After you were in Mr. Tolley’s office, you 
employed Colonel McGuire, did you not? A Yes, 
sir. 

Q Did you authorize him to call Mr. and Mrs. Adlung? 
A Well, I didn’t have to authorize him to do anything. 

Q Sir? A I didn’t know that it was up to me to 
authorize him to do anything. I mean— 

Q You were the first of the plaintiffs to go to Colonel 
McGuire, were you not? A No. I wouldn’t say I was 
one of the first, no. I think we were all there at the 
time. 

Q Who introduced you to Colonel McGuire? A Mr. 
Tolley. 

Q What? A Mr. Tolley. 

Q Mr. Tolley? A Yes. 

Q So that—and when and where did Mr. Tolley intro- 
duce you to Colonel McGuire? A At his office. 

Q When? A That was the evening that we 
917 were all there and discussed this will. 

Q What other lawyers were there that night 
other than Mr. Tolley and Colonel McGuire? A [I don’t 
recall anyone that was in on this particular meeting. 
I know there was a Mr. Larson in that office, but I don’t 
think he was particularly in on this conversation. 
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Q Now, the plaintiffs in this case that we are trying 
now are you and Mrs. Leapley, the two of them; isn’t 
that right? A Yes. 

Q And you were at that meeting when you were in- 
troduced by Mr. Tolley to Colonel McGuire? A That 
is right. 

Q And Mrs. Gotthardt’s son was there representing 
her? A Yes, sir. 

Q And Mrs. McCann was there? A Yes, sir. 

Q Was Mrs. Hagan there? A Yes, sir. 

Q So that at that time all of you five plaintiffs in 

this case were then and there introduced to Colonel 
918 McGuire by Mr. Tolley? A _ Yes, sir. 

Q And at the same time and place, the repre- 
sentatives of the Washington Home for Incurables, the 
German Home, the Rupert Home, and the Little Sisters 
of the Poor representatives were there introduced, too, 
were they not? A Yes, sir. 

Q And they are not plaintiffs in this case? A No, sir. 

Q Now, after Mr. Tolley called you and brought you 
five plaintiffs and the others into his office and there 
introduced you to Colonel McGuire, he no longer ap- 
peared in this case, did he? A No; not that I know of. 

Q Now, when your petition for a caveat against this 
will was filed, Mr. Tolley’s name doesn’t appear as a 
lawyer in it, does it? A Well, I don’t know. I have 
never seen it. I don’t know anything about it. 

Q Isn’t it a fact, Mr. Leapley, that right now is the 
first time and place that you have ever disclosed that 
you were introduced to Colonel McGuire by Mr. Tolley? 
A You say this is the first time what? Let me hear 
that again. 

MR. McGUIRE: Your Honor, I object to that 
919 statement. If they want to know anything about 

my relationship in the case, I am perfectly willing 
to state it. 

THE COURT: Objection overruled. 
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MR. McGUIRE: It is immaterial and irrelevant, and 
I have an objection to that. 

THE COURT: Overruled. 

MR. HILLAND: [I am inquiring about Mr. Tolley’s 
relationship in the case now. 

BY MR. HILLAND: 

Q This is the first time and place that you have dis- 
closed to any court or jury, or to counsel on my side of 
this case, including me, that Mr. Tolley was the original 
counsel in this case. Is that right? A I don’t know 
what you mean by original counsel. What do you mean 
by original counsel? 

Q Well, he was the one who called you to his office 
and put you in the hands of Colonel McGuire? A Yes; 
that is correct. 

Q And then he came down here and testified. Did 
you hear him testify? A Yes, sir. 

Q Did you hear him disclose that he had advised you 
as a lawyer in this case and introduced you to Colonel 
McGuire? A He merely introduced me to Colonel 

McGuire. 
920 Q Now, when he testified in this court in March 
of this year, you heard him testify, did you not? A 
Yes, sir. 

Q Did he disclose in his testimony at that time that 
he was the lawyer who had called all of you parties in 
and introduced you to Colonel McGuire? A He was. 

Q I say, did he disclose that fact when he testified 
here in March? A I don’t remember whether he did 
or not. 

Q Now, isn’t it a fact that he did not? A Well, I 
couldn’t say. 

MR. MceGUIRE: He says he doesn’t remember, Your 
Honor. 

THE COURT: Yes. He says he doesn’t remember, 
Mr. Hilland. 

BY MR. HILLAND: 
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Q Now, Mr. Leapley, you were in this case through- 
out the hearing of it that occurred in March of this year, 
were you not? A Yes, sir. 

Q Did any of you connected with this case on your 
side, either as a witness or a litigant or as a lawyer, 

disclose that you had been called and had this con- 
921 ference in Mr. Tolley’s office? A I don’t know as 
I was ever asked that. 

Q Did anybody disclose it? A Not that I know of. 

Q And, during that trial, did anybody disclose that 
it was Mr. Tolley who introduced you to Colonel Mce- 
Guire? A I don’t believe I was ever asked that ques- 
tion. 

Q I didn’t ask you that. I asked you, preliminarily, 
you heard all the testimony in that hearing in March, 
did you not? A Yes, sir. There was quite a bit of it. 

Q Sitting here in the court room, just as the rest of 
us? A That is right. 

Q And at that time, I am asking you, did you hear 
any litigant—that is, any of you plaintiffs—or Mr. 
Tolley, or any other witness, or either Colonel McGuire 
or Mr. Hill, disclose that connection A No. 

MR. McGUIRE: I object to that question, Your Honor. 
Counsel is under no obligation to make the statement to 
counsel who employed him, or what the circumstances of 
the employment were. 

THE COURT: Mr. Tolley was a witness in this 

case. 
922 MR. McGUIRE: That is right. 
THE COURT: I overrule the objection. 
BY MR. HILLAND: 

Q Did any of you disclose that fact? A I don’t re- 
member. 

Q Did you hear anybody disclose that fact? A No. 

Q Sir? A No. 
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Recross Exammation 


923 BY MR. HILLAND: 

Q. Were you here when Mr. Tolley testified dur- 
ing this trial that we are in now? A Yes, sir. 

Q Did you hear me ask him about his interest in 
this case? A I believe I did. 

Q Did you hear him testify in March of this year? 

A Yes, sir. 
924 Q Did you hear me ask him about his interest 
at that time? A I may have. I don’t recall 
everything that went on back that far. 

Q On either occasion, did he disclose the interest 
which has now been disclosed? A I don’t get what you 
mean. 

Q Did he testify about it on either occasion, that he 
had called you and the other plaintiffs, and other per- 
sons and organizations up, and had introduced you to 
Colonel McGuire, and had had a conference in his office? 
A I don’t know if he testified to that or not. 

Q Did you hear him so testify? A If I did, I don’t 
recall it. 

MR. HILLAND: That is all. 

MR. HILL: Your Honor, I think now I should be 
permitted to ask the question what Mr. Tolley said about 
representing the case. 

THE COURT: No; I will sustain the objection. 

* & * * 
964 (Bench Conference :) 

MR. HILL: At the trial, I wanted to introduce 
evidence to impeach Mr. O’Brien, and at this time I would 
like to know if the Court is going to instruct the jury 
that this will is valid except for the provisions of the 
will of March the 5th. 

THE COURT: No. 

MR. HILL: If not, I would like to offer in evidence 
the order of the court dated April 10, 1956, in respect 
to this first issue. 
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THE COURT: The only issue before this jury is the 
validity of the will of March 5th, 1955. 

MR. HILL: Yes. And we have introduced this other 
in there. 

THE COURT: That is right. 

MR. HILL: And Mr. O’Brien said he tore it up. 

THE COURT: That is right. 

MR. HILL: May we have an exception? 

THE COURT: That is right. 

MR. HILL: If this order was issued, it would show 
that the will was not torn, and that this will was in 

- full force and effect; and I think the Court should 
965 give us an instruction that it is in full force and 
effect. 

THE COURT: No. I don’t think so. I don’t think 
it has anything to do with the issues in this case. That 
is your view of it, isn’t it? 

MR. HILLAND: Yes, sir. And absolutely. 


Deft’s Witness, WILLIAMS, J. M., DR. 
Direct Examination 


1054 MR. HILL: May I ask the doctor a question? 
THE COURT: Very well. 
BY MR. HILL: 
Q Doctor, in your practice, did you ever have Mamie 
Ross for a patient? A I did. 
Q When did you have Mamie Ross for a patient? A 
When she was in Garfield Hospital for treatment. 
Q Will you fix the date. A I regret that I don’t 
have my records with me to actually establish the date, 
but I believe it was approximately two years ago. 
1055 I may be six or eight months off. I just don’t have 
my records. 
Q Was that in the vicinity of January, 1955? A If 
the records indicate that that is when she was in Garfield 
Hospital for treatment, then that was when it was. 
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Q And did you operate on her then? A Yes. 

Q And have you seen her since that date? A No. 

Q And does your testimony here have anything to do 
with the symptoms she exhibited while she was your 
patient? 

MR. HILLAND: That is for me to decide, Your 
Honor; and I ean state to the Court it doesn’t. 

THE COURT: Very well. 

MR. HILL: Well, Your Honor, I would like to have 
the witness answer the question for the record. 

THE COURT: You are examining the witness as to 
his qualifications, as I understand it. 

MR. HILL: Yes, I am, Your Honor. 

THE COURT: I will sustain the objection. 

BY MR. HILL: 

Q Have you seen Mamie Ross since she left that 
hospital? A I had not. 
1057 THE COURT: As a matter of fact, as I gather, 

you didn’t intend to establish that he was a doc- 
tor— 

MR. HILL: How is that? 

THE COURT: I don’t understand that Mr. Hilland 
intended to show that this doctor attended Miss Ross. 

MR. HILL: Yes. But I want to object to it because 
{ don’t think he has a right under the statute. She was 
his patient, and he got the confidential information from 
her. 

MR. McGUIRE: We have a memorandum here on it. 

THE COURT: Yes, I know. 

I don’t think that the prohibition of the statute would 
prevent this doctor from testifying as to the symptoms 
of tic douloureux, as to the characteristics of it. 

MR. HILLAND: The statute limits it to the informa- 
tion of a confidential nature which was necessary— 

THE COURT: Let me get this clear, Mr. Hilland. 

I gathered from your opening inquiry of the doctor 
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that you were putting him on as an expert without rela- 
tionship to his having attended Miss Ross. 

MR. HILLAND: That is right. 

THE COURT: And you were inquiring of him, at 
least I assumed you were, as an expert, to describe tic 

douloureux. 
1058 MR. HILLAND: That is all. 
- THE COURT: And any symptoms which could 

be by any doctor, for that matter, any expert in the field? 

MR. HILLAND: That is right. 

THE COURT: Without developing that he was the 
attending physician of Miss Ross? 

MR. HILLAND: He is not going to testify to that. 

He is not going to testify to any information he got 
from her, of any nature. 

THE COURT: To his treatment of her. 

MR. HILLAND: Not a bit—confidential or otherwise. 

MR. HILL: But our objection, Your Honor, goes to 
this: That if Doctor Williams could testify to the nature 
of the disease that she was afflected with— 

THE COURT: He is not going to testify that she had 
tic douloureux, as I understand it. 

MR. HILL: He said he operated on her for it. 

THE COURT: But you brought that out; he didn’t. 

MR. HILL: Of course I did. 

THE COURT: I overrule the objection. 

MR. HILL: Very well. We note an exception. 


Defendant’s Witness LITTLE, ARTHUR B. 
Direct Examination 


1095 BY MR. HILLAND: 
Q Will you please state your full name? A 
Arthur B. Little. 
Q What is your age? A 69. 
Q What is your address? A 6911 Fifth Street, 
Northwest. 
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Q Washington, D.C.? A Washington, D.C. 

Q What is your occupation? A Physician. 

Q And what is your educational background? A 
Graduate of Georgetown Medical School. 

Q Do you specialize in any branch of medicine? A 
No; general practice. 

Family doctor? A Yes. 
Q How long have you been engaged in the prac- 
1096 tice of medicine in the District of Columbia? A 
I am in my 48rd year. 

Q You also practice in nearby Maryland? A Yes. 

Q And in the Takoma Park, Maryland— A Yes. 

Q And District of Columbia area generally? A Yes. 

Q During her lifetime, did you know Mamie Ross? 
A Yes. 

Q When and where did you first meet her? A I was 
called to see her at a nursing home on Philadelphia Ave- 
nue, North Takoma, in January 1954, I think is was. 

Q Now, from then until the time of her death, did you 
attend her? A I did. 

Q How frequently did you see her during that period 
of time? A Up until the last few months, I saw her just 
twice a week, on Tuesdays and Fridays. 

Q And then was there a change in the frequency with 

which you saw her? A As she became more ill, 
1097 and this attack of ticdouloureux struck her— 
MR. HILL: I object. 

THE COURT: Doctor, be careful and answer just the 
question he asked you. 

THE WITNESS: All right. What is it? 

BY MR. HILLAND: 

Q Can you fix the time when you began to see her 
with greater frequency? A [I seen her the last two or 
three months. 

Q The last two or three months. Do you remember 
the date of her death? A Yes; March 10, 1955. 

A Yes; March 10, 1955. 
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Q And prior to that time, you saw her with greater 
frequency, beginning about what time? A Well, I would 
say January. Three weeks. 

Q From then until March 10th, how often did you see 
her? A More or less irregularly; three or four times 
a week I would say. 

Q Was there any period during that period of time 
when you saw her daily? A The last week or ten days; 
yes. 

Q Do you remember the various places at which 

1098 you sawher? A Yes. The nursing home was the 

first place; and from there she moved to her own 

residence on Kennedy Street, and then later we put her 

in Garfield Hospital, and later still, in Leland Memorial 

Hospital. Then she came back to Mrs. Adlung’s home 
from Leland Memorial. 

Q Was that Leland Memorial or Garfield? A Oh, 
she came back from Garfield to Mrs. Adlung’s home; 
that is right. 

Q And then where did she go from the Adlung’s home? 
A To Leland Memorial. 

Q And from there, where did she go? A Back to 
her own home on Kennedy Street, Northwest. 

Q Were those several transfers with your knowledge 
and approval? A Oh, yes. 

Q Are you the Doctor A. B. Little who is named as 
a legatee in Mamie Ross’ will dated March 5, 1955? A 
Yes. 

Q On or about February 1, 1955, did you have a con- 
versation with Mamie Ross about a will? A I did. 

MR. HILL: I object to any conversation he had 
1099 with Mamie Ross. 
MR. HILLAND: I just asked him if he had a 
conve.sation. 
THE COURT: He may answer. He said he did. 
THE WITNESS: Yes. 
BY MR. HILLAND: 
Q Do you remember where she was when you had that 
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conversation with her? A Yes. She was in her own 
home when I first had it. 

Q Was that before she went to Garfield? A Yes. 

Q Now, do you remember where she was on February 
1st, 1955? A I think she was at Mr. Adlung’s home. 

Q Now, as a result of that conversation with Mamie 
Ross, did you do anything for her at her request? A 
Yes. 

Q What did you do? A In the first place, may I 
mention that— 

THE COURT: Doctor, just say what you did. 

THE WITNESS: Well, she decided to make a will 
and asked me to call her bank to send out a lawyer to 
make a will. 

BY MR. HILLAND: 
1100 QQ What bank did you call? A American Se- 
curity, I think it was. 

Q Do you remember with whom you talked there? 
A No, I don’t. 

Q Did you know the man with whom you talked? A 
No. I heard the name at the time but I didn’t remem- 
ber it, or try to. 

Q Did you ever make any calls on Mamie Ross which 
were not of a professional character? A Well, as far 
as the professional, but at the same time she considered 
them more social, I think, because she insisted to my 
staying and talking— 

MR. HILL: I can’t understand the witness, Your 
Honor. I would like to hear that. 

THE COURT: Can you gentlemen also hear that, in 
the jury box? 

Speak louder, Doctor. 

THE WITNESS: They were technically professionai 
but she considered them, I am sure, largely social, be- 
cause she insisted on my staying a long time and talking 
over a lot of matters with me. 


BY MR. HILLAND: 
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Q And did you have conversations with her which 
were of a non-professional character? A Fre- 
1101 quently. 
MR. HILL: I object to his conversations with 
her. 
THE COURT: He hasn’t stated any yet. 
MR. HILL: Very well. 
BY MR. HILLAND: 

Q About how frequently would you have conversations 
with her which were of a non-professional character? 
A Practically every visit until she became very ill. 

Q And ean you state some of the subjects of a non- 
professional character which you discussed with her? 

MR. HILL: I object to what he discussed with her. 

THE COURT: No. He may answer. 

THE WITNESS: Yes. She liked to talk politics, for 
one thing. She discussed and very much disliked Frank- 
lin Roosevelt and Harry Truman. She spoke her mind 
out about those two on numerous occasions; and had 
nothing kind to say about them. 

Also, she spoke about her so-called friends who wouldn’t 
come to see her— 

MR. HILL: I object to this conversation by the doc- 
tor. 

THE COURT: Objection overruled. 
1102 THE WITNESS: That is the reason she was 
going to leave everything— 

THE COURT: Now, I sustain the objection, Doctor. 

THE WITNESS: All right. 

BY MR. HILLAND: 

Q Can you remember any other subjects of a non- 
professional nature or character which you discussed 
with’ Mamie Ross on these frequent occasions? A ‘Yes. 
When she moved back into her home from the nursing 
home, she made all sorts of alterations in the downtown 
floors and asked my opinion about those alterations, and 
how I liked them, and one thing and another; asked my 
advice about them. 
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Q Did she ever ask you to obtain any contractors 
for her? A She wanted to build—yes, she did. She 
wanted to build a bathroom on the back porch and she 
wondered how she could do it. She said she called a 
couple of plumbers herself, but nobody would come. So, 
I told her I would take care of it for her, and I called 
a plumber from Silver Spring and he went down and 
surveyed the situation and with the help of the District 
Building, they wouldn’t permit it, so it fell through. But 
I did handle that for her. 

Do you remember any conversations on any 

1103 other subjects you had with her of a non-profes- 

sional character? A Well, she was always dis- 

eussing her friends, her so-called friends, unfavorably, 
most of them. 

Q And, can you think of any other subjects she dis- 
cussed with you of a non-professional, non-confidential 
nature? A Yes. She talked about her renters of the 
upper floor. 

Q Can’thearyou,sir. A She talked about the renters 
occupying her upstairs floor, apartment, and how she had 
trouble getting them out, and so forth. 

Q Can you tell me about any other subjects? A 
Well, she would complain about the cost of her pre- 
seriptions, and she would complain of the Adlungs going 
away on weekends. She talked about that frequently, 
because she seems to think they were her only friends. 
And she thought a bit of when they would go away on 
the weekends. 

MR. HILL: I just can’t understand the doctor. 

THE COURT: Speak a little louder, Doctor. 

THE WITNESS: I say, she complained of the Ad- 
lungs going away on weekends and leaving her alone; 
and if they didn’t get her groceries on time or something 
like that, she would complain about that. She would 

complain about a lot of personal things to me 
1104 time and again. 
Q Can you remember any other subjects of a 
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non-professional character you discussed with her? A 
Well, a lot of her conversation was ranting about one 
thing or another; and she liked to have somebody to 
listen to her ranting. 

She didn’t like the Washington Sanitarium, in which 
she spent a certain length of time. She talked to me 
about that and berated them. 

Q Up to how close to the time of her death did these 
conversations you had with her on non-professional sub- 
jects continue? A I don’t know the exact time; but when 
the attack of—when that trouble— 

MR. HILL: I just can’t understand you, Doctor. 
Speak up, please. 

THE WITNESS: I don’t know the exact time, but 
when that tic douloureux came along— 

MR. HILL: I object to that. 

THE COURT: Yes. I sustain the objection and 
strike the answer. 

BY MR. HILLAND: 
Q I am thinking now up to the time of her death. 
How near to the time of her death did she continue 
1105 to talk to you about these non-professional sub- 
jects? A I would say up until two or three 
months. 

Q Well, during those—but how close to the date of her 
death did she talk to you about these non-professional 
subjects? A Oh. I think not closer than two or three 
months. 

Q Well, you talked with her about this will on Febru- 
ary Ist, did you not? A That is true. I mean, most 
of the other things I mentioned. Yes. She talked about 
that. 

Q Would some of these subjects continue up to the 
time of her death? 

MR. HILL: I object to leading the witness. 

THE COURT: I will sustain the objection. 

MR. HILL: He has already testified. 
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THE COURT: I have sustained the objection. 
BY MR. HILLAND: 

Q Were you at her house when any friends called in 
March of 1955, the month of her death? A I don’t 
recall seeing anyone excepting the Adlungs. 

Q Do you remember seeing anybody else there? A No. 

Q Now, do you remember having any conversa- 
1106 tions with her in March, 1955, of a non-profes- 

sional nature—the month of her death? 

MR. HILL: I object. 

THE COURT: Overruled. He may answer. 

THE WITNESS: I don’t believe I do. 

BY MR. HILLAND: 

Q Do you remember having a conversation with 
Mamie Ross in her home on Kennedy Street in the 
presence of Mr. and Mrs. Adlung about January 10, 
1955, before she went to Garfield Hospital? A Yes. I 
remember seeing them there. 

Q And do you remember a conversation at that time 
and place? A I don’t believe I do. 

Q Do you remember any conversation at that time 
about her going to the hospital? 

MR. HILL: I object. 

THE COURT: Objection sustained. 

BY MR. HILLAND: 

Q Does it refresh your recollection that about that 
time there was a conversation about her going to Gar- 
field Hospital? A Yes; oh, yes. 

Q And, who was present at that conversation? 
1107 A Mr. and Mrs. Adlung. 

Q And what conversation occurred at that time 
and place among Mamie Ross, Mr. and Mrs. Adlung, and 
you? 

MR. HILL: I object, Your Honor. 

THE COURT: Objection sustained. 

MR. HILLAND: I think we have already made that 
proffer, Your Honor. 
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THE COURT: That is right. 
BY MR. HILLAND: 

Q Dr. Little, independently of any information which 
you received from Mamie Ross of a confidential nature, 
and independently of any information which you received 
from her and which was necessary for you to have in 
your treatment of her ailment, and, independently of all 
of such confidential information, and solely from informa- 
tion you received which was not confidential in nature, 
and which was not necessary in your treatment of her 
ailment for which you were attending her, did you form 
an opinion of her mental condition on March 5, 1955? 
A Yes. 

Q ‘In your opinion, and based solely on such informa- 
tion which was not confidential in nature and which was 
not necessary in your treatment of her ailment, was she, 

in your opinion, of sound and disposing mind and 
1108 memory and capable of executing a valid deed or 
contract on March 5, 1955? 

MR. HILL: I object. 

THE COURT: Don’t answer the question, Doctor. 

MR. HILL: I object on the ground that the statute 
prohibits the development of this inquiry. 

THE COURT: Doctor, as I understand it, on all of 
the occasions that you saw Miss Ross, you went there 
in your professional capacity, and your conversations 
with her of a personal nature occurred, according to your 
testimony, because she wanted someone to talk with and 
extended your visit beyond that which was necessary for 
your professional attendance upon her. Is that correct? 

THE WITNESS: That is correct. 

THE COURT: I will sustain the objection. 

BY MR. HILLAND: 

Q Well, were there some occasions when you called 
on her—His Honor said “all occasions”,—were there 
some occasions when you went there in the nature of a 
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visit because she asked you to come to visit her? When 
it wasn’t necessary for any treatment? 

MR. HILL: I object to that. He has already said— 

THE COURT: No. He may answer. 

THE WITNESS: She didn’t ask me to come. 

1109 It was understood between us that I would come 

on Tuesdays and Fridays; and if I failed to show 

upon one of those days; it happened on a couple of occa- 

sions—she berated me very severely. There wasn’t no 

particular reason why I should see her every Tuesday 

and Friday; yet she looked forward to the visits with 

great interest; and if I didn’t get there, I would pay for 
it with a tongue-lashing. 

MR. HILLAND: Now, I resubmit that question, Your 
Honor. 

THE COURT: I will sustain the objection. 

MR. HILLAND: And then, of course, it is under- 
stood, without asking all the questions, that I proffer 
everything that was in the proffer of his testimony and 
the supplement to it. 

THE COURT: Yes. And the same ruling will apply 
to the rest of it. 

MR. HILL: Your Honor, I move that all his refer- 
ences to conversations of what he discussed with Mamie 
Ross at times when he was there on a professional visit 
be stricken. 

THE COURT: It will be denied. 


Defendant’s Witness O’BRIEN, JOHN J. 
Direct Examination 


1115 Q From your observation of Mamie Ross at Le- 

land Memorial Hospital on February 20 and Feb- 
ruary 25, 1955, and your conversations with her at that 
place on those dates, and from your observation of her at 
1303 Kennedy Street, Northwest on the afternoon of March 
5, 1955, and from your conference and conversation with 
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her at that time and place, did you form an opinion with 
respect to her mental capacity? A Yes, sir. 

Q In your opinion, was Mamie Ross of sound and dis- 
posing mind and memory and capable of executing a valid 
deed or contract on March 5,1955? A Yes, sir. 

MR. HILL: I object, Your Honor. I don’t think that 
Mr. O’Brien has shown he had any better opportunity, or 
as good, to observe the demeanor and conduct of this wo- 
man as Mrs. Taylor, who was there for a whole week, day 
and night. 

THE COURT: Overruled. He may answer. 

MR. HILL: Exception, Your Honor. 

THE WITNESS: She was. 

BY MR. HILLAND: 

Q On the afternoon of March 5, 1955, while you were 
there, did Mamie Ross scream or holler? A No, sir, she 
did not. 

MR. HILLAND: Your witness. 


1116 Cross Examuation 


BY MR. HILL: 

Q If Mrs. Mozingo testified she did scream and holler 
all during that day, and even while she was being inter- 
viewed by you, or while her will was being executed, would 
you say that she was testifying falsely? A I certainly 
would. 

MR. HILLAND: Just a minute; Your Honor— 

THE COURT: I sustain the objection. That is not a 
proper question. 

BY MR. HILL: 

Q Well, if she testified that she screamed and hollered 
on that occasion while you were in the room, would she be 
mistaken ? 

MR. HILLAND: I object. 

THE COURT: Objection sustained. 
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Defendant’s Witness ADLUNG, MABLE D. 
Direct Examination 


1177 Q Now, prior to the time she went to the hospi- 
tal, did you engage in a conversation in her home 
about January 10, 1955, at which Mamie Ross, Doctor 
Little, Mr. Adlung and you were present? A Yes, sir. 

Q And what was that conversation? 

MR. HILL: I object, Your Honor. 

THE COURT: What do you mean, Mr. Hilland? What 
conversation? Who was talking? 

MR. HILLAND: Mamie Ross, Mr. Adlung, Mrs Ad- 

lung, and Dr. Little. 
1178 Your Honor admitted it— 
THE COURT: Yes. I will overrule the objec- 
tion. 
BY MR. HILLAND: 

Q All right. State the conversation, Mrs. Adlung. 
A We were there when the Doctor came; and she had 
been suffering so dreadful that day all day, and my hus- 
band spoke up and he asked him, he said, “Doctor Little, 
isn’t there something we can do to relieve Miss Ross of this 
terrific pain?” And she said, “Yes; I just can’t stand it much 
longer, Doctor.” And he said, “Well, there is only two 
things you can do, and one is to have an operation and the 
other is to have the nerve injected with alcohol”; and my 
husband said, “Don’t you want Doctor Little to do that for 
you?” And she said, “Yes, I do. I want him to make ar- 
rangements. I just can’t stand it any longer. I will have 
to go to the hospital and have it attended to.” 

MR. HILL: I move what the doctor said be stricken. 

THE COURT: It will be denied. 


1222 MR. HILL: Your Honor, may we approach the 
bench? 
(Bench Conference :) 
MR. HILL: Your Honor, I sure don’t want to ask a 
question that Your Honor has ruled on, ano I try not to. 
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This witness was present when Mr. Leapley came and 
inquired where Miss Ross was, and she told them that they 
had a big fight, Miss Ross had gotten mad; said they 
were just after her money; and she was nasty to—Mrs. Ad- 
lung said she was nasty to her daughter; and that she left. 
Said she was only trying to get her money. And at that 
time Mr. Adlung said “We can get along very well without 
the money”. 

Your Honor has ruled that we couldn’t ask Mr. Leapley 
that, but I think we certainly can ask this lady that; 

and it goes to her credibility. 
1223 MR. HILLAND: It was ruled out on Leapley’s 
- testimony and also Mr. Adlung’s testimony. 

THE COURT: Yes. I will make the same ruling. 

I will be consistent, anyway. 

MR. HILL: I take exception. 

If the Court would permit us to ask this question, and 
the witness denies that this conversation took place, we 
would prove by Mr. Leapley that she did state in sub- 


stance the facts I related on the occasion when Mr. Leap- 
ley went to meet Mamie Ross since she left her home. 
THE COURT: Very well. 


* ca & 
Extracts from Argument by Defendant’s Counsel to Jury 


1482 Now, first of all, Benton C. Tolley, as you heard 
from his own testimony and other testimony, was a 
total stranger to Mamie Ross until February 2nd, 1955. 
Now, he got in there by virtue of the bank having called 
him; and what did he do after Mamie Ross’ death? He 
called everybody who was named in the will of February 
7th, ‘including the charities, except Mr. and Mrs. Adlung, 
and he had a meeting—he called a meeting in his office, to 
which he invited all of the beneficiaries of the will of Feb- 
ruary 7, except Mr. and Mrs. Adlung. He included the 
charitable organizations, and the evidence shows they were 
represented there. 
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Now, what did he do there? When these people came to 
his office, he had already selected a lawyer for them, Colon- 
el McGuire. Colonel McGuire was there. That is when 

these plaintiffs met Colonel McGuire. That is when 
1483 this case originated, and that is when, ladies and 

gentlemen, this litigation was stirred up and when 
it began. 

Now, what did Mr. Tolley do? His testimony shows, he 
has testified twice in this case, and throughout his testi- 
mony in both of those cases he concealed his interest; and 
in fact, in the other case he concealed his interest through- 
out the trial; it was never discovered; and his interest in 
this case was discovered for the first time when they called 
their last witness in this case, Mr. Leapley. Until then, 
we had never learned—and you ladies and gentlemen had 
never any suspicion—that Mr. Tolley was anything but 
a lawyer who was totally disinterested in the outcome of 
this proceeding; and had nothing to do with stirring it up 
and getting it started. 

I didn’t know that until the truth came out of Mr. Leap- 
ley. 

When I cross-examined him about it in your presence, 
he denied any interest. He denied it vehemently. 

It is true, I went after it in another way, to find out if 
he wouldn’t represent the bank if they became the exe- 
cutor of this estate. 

I know he would, but he denied that. 

And he didn’t disclose any of the facts showing any of 
his interest. Instead of that, he pretended to be a dis- 

interested witness, standing aloof of any bias or 
1484 prejudice in the case. 

' Was that being fair and honest and frank with 
you? 

His own testimony showed that my young associate, Mr. 
Kindness, made an appointment with him to talk to him 
about the facts of this case. That is what we lawyers are 
supposed to do. And before that appointment was to be 
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kept by Mr. Kindness, Mr. Tolley broke it, and you heard 
him admit the ground on which he broke that appointment. 
He claimed professional privilege; that it was a confiden- 
tial matter and it wouldn’t be proper for him to talk about 
it to Mr. Kindness. And here he had already talked about 
it to all of these plaintiffs, all of the charities involved; 
and he had called Colonel McGuire in, who was a total 
stranger to any of the parties in the case, and had laid the 
facts before him. And we had a legitimate interest, and 
he claimed professional privilege when Mr. Kindness un- 
dertook to find out what the facts of the will of February 
7th and the power of attorney were. At the time he con- 
cealed his interest, ladies and gentlemen, from Mr. Kind- 
ness. 

What would you think, ladies and gentlemen, if you or 
an associate of yours had sought to talk to Mr. Tolley 
about the facts of this case, and he took that professional 
attitude, “Well, Mr. So-and-So, I can’t talk to you about 
the facts of this case. It is privileged. It is a profession- 

al matter. It is a confidential matter.” 
1485 If you were a lawyer, you would think that was 
the proper attitude for him to take. If you were a 
lawyer you would conclude from it that he was a totally 
disinterested person. If you were a lawyer, you would 
conclude that he was doing what was ethical, what he 
should do. 

But even if you were a lawyer, you would never assume 
for one minute, when he had taken that attitude toward 
you, that he had taken the opposite attitude with the other 
side. 

Now, actually, at that time there was no longer any 
privilege between Mr. Tolley and Mamie Ross. The priv- 
ilege that Mr. Tolley was unconsciously talking about was 
the privilege that had arisen between him and these plain- 
tiffs. He had become their counsel, or their lawyer. 

You heard him admit, when I examined him, that he 
had been lunching during this trial with Colonel McGuire 
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and Mr. Hill. They got in the case through him. And why 
did they get in the case through him? Because he could 
not properly handle the case himself. So he is handling 
the case through them. 

And, you have a right to draw that reasonable infer- 
ence from those facts which were developed finally through 
their last witness, Mr. Leapley, that Colonel McGuire and 

Mr. Hill are handling this case for Mr. Tolley, or, 
1486 to put it another way—he is handling it through 
them. 

Now, let’s go for a moment to Mr. Tolley’s notes, and 
testimony. 

I wondered when he said it—and you will remember, 
speaking of this bequest to Mr. and Mrs. Leapley, “She 
told me, above all, she wanted the debt on the Leapley 
house cancelled.” 

I commenced to wonder why would Mamie Ross, know- 
ing those folks for seven or eight months and very slightly 
and very casually, would say, “Above all”, she wanted to 
do, she wanted to cancel that loan, or that debt. 

I think the answer to it is that Mr. Tolley had an inter- 
est in saying that. 

His interest made him say that. 

We have introduced his notes of his instructions from 
Mamie Ross in evidence. 

Is there anything—you have read them. Is there— 
ladies and gentlemen, is there anything in it indicating 
that that was her preferred bequest? 

And he admitted on ecross-examination that he didn’t so 
testify in the first trial. 

Then next he testified that Mamie Ross didn’t want the 
Adlungs to know of the Hagan and Gotthardt bequests. 

Again, that is not in any of his notes. 
1487 And why would he so testify? Because he is an 
interested witness in the case. He is a lawyer in 
the case. That is why. 
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STATEMENT OF QUESTIONS 


1. May a trial court refuse to permit the impeach- 
ment of a witness or witnesses where the proper basis 
therefor has been established. 


2. May a trial court refuse to instruct the jury that 
where a person is a large beneficiary of a will and stood 
in fiduciary and confidential relations to the testatrix, 
who was some 77 years of age, very ill of disease from. 
which she died four days after the will was executed, 
and such beneficiary was busily engaged in the making of 
such will there is by law a presumption of undue influence 
and fraud and that such beneficiary has the burden of es- 
tablishing to the satisfaction of the jury that there was no 
undue influence or fraud on his part or on the part of 
his wife or daughter in the making and execution of such 
will? 

3. May the trial court refuse to admit opinion evi- 
dence of a physician as to the mental capacity of a 
testatrix who was then a patient in the hospital of which 
he was Director and Superintendent and who had ob- 
served her on at least fifteen different occasions in a 
period of some 20 days and who finally gave orders 
that her attending physician either give her more medi- 
cation to keep her quiet or remove her from the hos- 
pital so as not to disturb other patients in the hospital 
by her screaming and hollering? Such physician did not 
treat the testatrix. 


4. May the trial court refuse to admit the opinion 
evidence of lay, or practical, nurses as to the mental 
capacity of a testatrix after such nurses had been on duty 
with the testatrix for periods of 12 hours for some of 
them and a longer period for others of them. 


5. May a trial court refuse to admit evidence as to 
the status, or existence, of a prior will when the issue 
of whether such prior will had been destroyed by tearing 
by the testatrix had been tried before a prior jury and 
the jury had found that the testatrix did not destroy 
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said will by tearing? This evidence was sought for im- 
peachment purposes of a defendant’s witness who drew 
the second will. 


6. May a trial court admit evidence given by an 
attending physician as to conversations such physician 
had with the testatrix on divers occasions when he had 
called on her in his professional capacity? 


7. May a trial court admit expert opinion evidence by 
a physician as to the characteristics of a disease for which 
he had operated on the testatrix, unsuccessfully, less than 
two months prior to the death of the testatrix? 


8. May a trial court permit the cross examination by 
defendant’s counsel of a witness for the plaintiffs and a 
plaintiff himself in the litigation on the subject of a con- 
ference in a lawyer’s office, not of counsel in this case, 
long after the will in controversy had been offered for 
probate and then permit defendant’s counsel, in his argu- 
ment to a jury, to unjustly accuse such other counsel 
and one of counsel in this suit of improper conduct 
without any basis in fact whatever? 
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Statement of questions 


Jurisdictional statement 


Statement of Points 


Summary of argument 


Argument 


I. Appropriate instructions were not given the 
jury with respect to undue influence of the ap- 
pellee and his wife on the testatrix, particularly 
as to the presumption of undue influence and co- 
ercion as a matter of law because of their activ- 
ities in obtaining the execution of the second will 
dated March 5, 1955 


II. 


(a) Appellee and/or his wife busied them- 
selves most assidously, according to their 
own testimony, in securing from testatrix 
who was then entirely helpless and wholly 
under their control the writing and execu- 
tion of the second will of March 5, 1955 by 
which they and their daughter profited many 
thousand dollars 


(b) The applicable legal rule required the 
trial court to instruct the jury that there was 
a presumption of law that the Adlungs were 
guilty of the exercise of undue influence or 
GOETCION UPON: TOSbATTIN ccccccc seit cicesectsens 


The court below erred in its refusal to ad- 


mit testimony offered by appellants for purpose 
of impeaching the credibility of the appellee and 
his wife as well as of the scrivener of the will 
dated March 5, 1955 
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INDEX (Continued) 


(a) Summary of instances 
(b) Applicable rule of law 


III. The trial court erred in refusing to admit 
opinion evidence as to her mental capacity, and 
if he did not, he erred in admitting opinion evi- 
dence by a witness of the appellee as to her 
mental capacity 


(a) Summary of instances 
(b) Applicable legal rule 


IV. The District Court erred in refusing to ad- 
mit evidence showing the status of the Mamie 
Ross will of February 7, 1955, on the date of 
the second trial, or to instruct the jury with re- 
spect thereto 


'V. The District Court erred in the admission of 
evidence by Dr. Little and by Dr. Williams, Dr. 
Little being her attending physician at the time 
of her death and for some years prior thereto, 
and Dr. Williams having operated on her in Janu- 
ary 1955 for tic douloureux 


(a) Summary of evidence 


(b) The applicable legal rule 


'VI. The District Court erred in permitting the 

highly prejudicial conduct of appellee’s chief 
counsel in the presence of the jury and to which 
plaintiffs objected 


(a) Statement of the Evidence 
(b) The applicable law 


Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,554 


April Term 1956 


Anna E. GorrHarpt, et al., 
Appellants, 


v. 
Grorce A. ApLune, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment entered July 
10, 1956, granting probate upon verdict (44A). Notice 
of appeal was filed August 2, 1956 (45A). Jurisdiction 
of this court is invoked under the Act of June 25, 1948, 
c. 846, 62 Stat. 929, as amended by Act of October 31, 
1951, «. 655, Sec. 48, 65 Stat. 726, 28 USCA 1291. 


STATEMENT OF POINTS 


1. The District Court erred in not properly instructing 
the jury in regard to the law concerning Undue Influence 
in this case, and refusal of the court in this respect to 
give the instructions to the jury requested by the ap- 
pellants. 

2. The District Court erred in its refusal to admit 
testimony offered by plaintiffs to impeach the credibility 
of the defendant, his wife, and the scrivener of the will 
dated March 5, 1955, admitted to probate. 
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3. The District Court erred in its refusal to admit 
opinion evidence of the physician Superintendent of the 
Leland Memorial Hospital and of a nurse there in at- 
tendance upon decedent with respect to her mental 
capacity. 

4. The District Court erred in its refusal to admit 
evidence showing the status of the will of Mamie Ross 
dated February 7, 1955, as of the date of this trial, or 
to instruct the jury in that respect. 

5. The District Court erred in the admission of evi- 
dence by Dr. Little, the attending physician of the 
testatrix, and which evidence was confidential and over 
objections of the appellants. 

6. The District Court erred in the admission of evi- 
dence of Dr. Williams, who had recently operated on 
the testatrix, which evidence was confidential and over 
the objections of the plaintiffs. 

7. The District Court erred in permitting the highly 
prejudicial misconduct of defendant’s chief trial counsel 
in the presence of the jury and to which the plaintiffs 
objected. (167A-169A and 186A). 


STATEMENT OF THE CASE 


This appeal is here after two trials before two differ- 
ent juries and two different judges in the courts below. 
The first trial was before Judge Youngdahl and a jury. 
The issue framed by the defendant in this first trial was 
one as to whether or not the decedent had destroyed her 
will dated February 7, 1955, by tearing and if so, whether 
she was of sound mind and memory and capable of exe- 
cuting a valid deed or contract at the time and also 
whether any undue influence was practiced upon her to 
tear her will with intent to destroy it. (386A). The jury 
determined that she did not tear her said will dated 
February 7, 1955, as alleged in an amended answer to 
the caveat (30A) and there was no need for it to con- 
sider the other two aspects of the preliminary issue which 
had been suggested by the defendant Adlung. A judg- 
ment was entered upon the verdict to the effect that the 
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February 7, 1955 will remained in full force and effect 
to the date of death of the testatrix except for whatever 
effect the March 5, 1955 will by decedent may have had 
upon it in that regard (37A). 

The second trial before Judge McGarraghy and a jury 
was of issues suggested by the plaintiffs (37A-38A). This 
trial resulted in a verdict of the jury on which the court 
entered a judgment on July 10, 1956 admitting the will 
of March 5, 1955, to probate (444A). The verdict of the 
jury shows that the court below instructed verdicts on 
the first, second, and fourth issues which left only the 
third, fifth and sixth issues for jury determination (42A- 
43A). 

The spinster testatrix was over 77 years of age (Tr. 
229) when she died during the early hours of March 10, 
1955, wholly unattended except for two practical nurses. 
The testatrix became an orphan at an early age and she 
was reared by her guardian. Some small amount of 
property, apparently consisting of real estate, was left to 
her by her parents, the exact value of which does not 
appear in evidence. She became a practical nurse and over 
her many years she accumulated a considerable amount of 
property in real estate, real estate mortgages, cash and 
securities. The collector’s report is to the effect that her 
assets aggregated $117,869.32 (24A-27A). The appellee 
reported that the decedent died possessed of property 
valued at $132,150.06 less unpaid debts and expenses of 
$2,919.25 (15A-16A). The appellee defendant Adlung 
averred in his petition for probate that the testatrix left 
no surviving heirs at law or next of kin, whereas she 
left two female cousins on whom notices were served by 
the appellants of proceedings in the case—and who at- 
tended some of the trial court sessions. 

The testatrix had been ailing for some time, the exact 
period when the same commenced does not clearly appear 
from the evidence. Suffice it to state that in January 
1955 she enter the Garfield Hospital for an operation in 
an effort to secure relief from what had been diagnosed 
as tic douloureux. The operation was performed in the 
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Garfield Hospital by Dr. J. M. Williams (172A-173A) 
who was permitted to testify in this second trial over 
the objections of the plaintiffs. (173A-174A). Dr. A. B. 
Little was also permitted, over the objections of counsel, 
to testify as to conversations he had with the testatrix 
notwithstanding he was the regular physician in attend- 
ance on the testatrix at very frequent intervals (175A). 
Mrs. Adlung was permitted by the trial court to testify 
to a conversation between the testatrix and Dr. Little 
about an operation for the pain in her face, ete., which 
operation was performed by Dr. Williams. (185A). 

After the operation on her, performed by Dr. J. M. 
Williams, in January 1955, the exact date not appearing 
because Dr. Williams did not remember (172A), she left 
the hospital and went to the home of the appellee Ad- 
lung. There, on or about February 2, 1955, Dr. Little, at 
the request of the testatrix and while she was at the 
Adlung home, telephoned to the American Security & 
Trust Company and requested the bank to send her a 
lawyer to draw a will for her (177A). The attorney sent 
to Miss Ross was Benton C. Tolley, Jr., and he testified 
that he went to the Adlung home at about 2 to 3 p.m., 
of February 2nd, 1955 and took her instructions for the 
drawing of her will. (Tr. 472, 473); that he returned to 
his office, prepared the will according to her instructions, 
including the naming of the American Security & Trust 
Company as the executor of the said will; and took the 
same back to her on February 7, 1955, at which time he 
was accompanied by two persons to act as witnesses to 
the' will if Miss Ross so desired, which she did desire. 
(Tr. 485 et seq.). There was no dispute among the par- 
ties as to the due execution of this February 7th will nor 
as to any undue influence or other irregularities in con- 
nection therewith. Hence it is unnecessary to state the 
facts in detail with respect thereto. 

During the course of his testimony, Mr. Tolley was 
asked whether, after taking the instructions of Miss Ross 
on February 2nd 1955, and when he was on his way out 
of the house, he was questioned by Mrs. Adlung in the 
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presence of her husband, who had previously denied hav- 
ing heard any such conversation (112A-113A). The ap- 
pellee’s attorney objected on the ground that the evi- 
dence was not admissible to impeach the testimony and 
credibility of appellee Adlung. The court sustained the 
objection (128A). Out of the hearing of the jury counsel 
for the appellants made a proffer of proof as to both the 
conversation and contents of it (129A). 

In any event the testatrix left the Adlung home the 
next day, February 8, 1955, and went to the Leland 
Memorial Hospital in nearby Maryland. There she had 
a private room, with telephone, nursing service, food, etc., 
but remained under the medical care of her physician, 
Dr. Little (94A). The Superintendent of the Hospital 
did not at any time treat the testatrix but he was not 
permitted by the trial court to testify as to her mental 
condition at the time she was in his hospital (97A-99A). 
Very soon after the testatrix was admitted to the Leland 
Standard Memorial Hospital she commenced to scream 
at more or less frequent intervals and finally the time 
came when the Superintendent of the said Hospital, Dr. 
Malin, gave instructions to his staff that the testatrix’s 
physician be advised to either give her enough medica- 
tion so that she would not disturb the other patients in 
the hospital or remove her from the said hospital. In 
about a week thereafter she was removed from the hos- 
pital (97A). 

It was at this point in the trial that the court announced 
itself ‘‘perfectly clear’’ that Dr. Malin, this trained med- 
ical superintendent of the Leland Memorial Hospital, had 
not ‘‘seen or observed her sufficiently at the time to have 
an opinion as to her mental capacity’’ (97A-98A) and also 
refused to permit the nurse, Mrs. Riling, who bathed and 
dressed the testatrix many times and who heard her 
screaming, to testify as to the mental condition of Miss 
Ross. Again a proffer of testimony was made, out 
of the presence of the jury, that if permitted to testify, 
this nurse would answer that the testatrix was not aware 
of what was going on around her. (101A). By way of 
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contrast the Court permitted, over the objections of the 
plaintiffs, Mr. O’Brien, the attorney to testify as to his 
opinion of her mental capacity though he was only with 
her 3 times for short intervals of one hour or less. 
(183A-184A). 

Mr. and Mrs. Adlung testified that they went to see the 
testatrix every day and sometimes twice a day while she 
was in the Leland Memorial Hospital from February 8 to 
February 28, 1955 (Tr. 1185, 153A), whereupon the testa- 
trix was removed in an ambulance to her crudely and 
sparsely furnished home (Tr. 1247) as it proved, to die 
less than ten days thereafter but not until, as we claim, 
there had been wrung from her the will dated March 5, 
1955, which has been admitted to probate by the court 
below! 

The witnesses Adlungs have been evasive as to the 
subjects of conversation they had with the testatrix dur- 
ing these 20 days at Leland Memorial Hospital 
during which time they claimed they visited her from 
1 to 2 or more times each day, (Tr. 1187) during 
much of which period Dr. Malin and Nurse Riling 
swore the testatrix was screaming and hollering to such 
an extent that Dr. Malin, as Superintendent of the said 
Hospital, gave orders that the physician attending Miss 
Ross be advised that he must either give her enough 
medication to keep her quiet or remove her from the 
hospital so as not to disturb other patients. 

However, there were two exceptions: (1) Mr. Adlung 
feared, so he stated, that there was insufficient money in 
the checking account of Miss Ross, to which he had a 
power of attorney, to pay the expenses of her illness; 
(2) He could not take care of her grave to see that a 
suitable headstone was erected and flowers placed on her 
grave and on the grave of her mother because the testa- 
trix had made the American Security & Trust Company 
the executor of her will. These two matters he did dis- 
cuss with her in her pitiable and weakened condition 
while at the Leland Memorial Hospital. (120A-121A, 
123A-124A). 
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Notwithstanding that the testatrix had Dr. Little tele- 
phone to the American Security & Trust Company on 
February 2, 1955, for the bank to send her a lawyer to 
draw her will, instead of having Mr. or Mrs. Adlung, 
in whose home she was then living, to do so, the witnesses 
Adlungs now claim that the testatrix requested Mr. Ad- 
lung less than 20 days later to have Mr. John J. O’Brien 
come to the hospital for the purpose of drawing another 
power of attorney to Mr. Adlung over all of her banking, 
and Building & Loan Association Accounts and also to 
draw her a new will changing the executor from the 
American Security & Trust Company to Mr. Adlung 
(121A, 75A) and finally changing her will so as to give 
the Adlungs and their daughter the bulk of her estate. 
Mr. O’Brien did go to Leland Memorial Hospital and 
claims to have been and talked with Miss Ross alone on 
at least two occasions—once to take her instructions and 
the second time with a draft of will which he claims the 
testatrix would not execute (Tr. 110). 

In any event, no additional power of attorney to Mr. 
Adlung and no will had been prepared acceptable to the 
testatrix while she was at the Leland Memorial Hospital. 
On Friday, March 4, 1955, in the late afternoon (79A) 
there was presented by Mr. O’Brien to Vice-President 
Holland of the American Security & Trust Company a 
letter dated March 3, 1955 (89A-90A) which is printed 
in full in the record (7A) as plaintiffs’ Ex. 1. The 
printer omitted from near the bottom of this letter the 
name of E. O. Taylor who was a witness to the signature 
of Miss Ross. This shows on the copy of the letter in the 
record which was filed in this Court. Omitting the letter- 
head and the name of the American Security & Trust 
Company and the name of Mamie Ross at the bottom of 
the letter we quote the same as follows: 

‘*On date of February 8, 1955, you received my will 
dated February 7, 1955. for safe keeping, I have re- 


ceived your receipt for the same on that date, receipt 
number 64,985. 
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‘*At this date I request that you cause this will to 
be delivered to, or handed over to, my attorney John 
J. O’Brien, address Evans Building, this City, for his 
attention, and I ask that this be done forthwith. 

‘‘Mr. O’Brien and myself will contact you again in 
the near future as I have contemplated some changes 
in this will.’’ 

The will bearing date of March 5, 1955, was executed in 
or about the mid-afternoon of that date (Tr. 112-118) and 
so also at the same time was the comprehensive power of 
attorney given to Mr. Adlung over all of the banking and 
loan association accounts of the testatrix. (Tr. 417). 
George A. Adlung was admittedly busily engaged in the 
business of securing the above quoted letter dated March 
3, 1955, signed by Mamie Ross and getting it to Attorney 
O’Brien so that he might be able to obtain the will of 
February 7, 1955, from the American Security & Trust 
Company where it had been placed for safekeeping and 
on her specific direction, no copies were permitted to 
remain at the George A. Adlung home or in the posses- 
sion' of the testatrix. (129A-130A). Mr. Adlung ob- 
tained possession of the receipt for the original will de- 
posited for safe keeping with the American Security & 
Trust Company due to the fact that he opened and at- 
tended to her mail and the receipt was sent to her at 
the Adlung address where she was located on February 
7, 1955, when the will was executed (130A, Tr. 347-353), 
and from whence she was removed February 8, 1955 to 
Leland Memorial Hospital. Mr. Adlung advised Mr. 
O’Brien as to the number of the receipt, went to his 
office and got the letter dated March 3, 1955, took it back 
to the home of Miss Ross, and got her to sign it and 
Mrs. Taylor to witness the signing, and took it back to 
Mr. O’Brien. (Tr. 348-351, 77A-79A). The receipt num- 
ber was cited in the letter of March 3, 1955, as it shows 
on its face. By what fraud and deceit Mr. Adlung ob- 
tained the signature of Miss Ross to this letter is con- 
tained in the Appendix (159A-160A) and is hereinafter 
referred to more at length (p. 17). 
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The two wills of February 7, 1955, and March 5, 1955, 
are in the printed record (2A-6A: 10A-13A). 

When the testatrix was moved by ambulance from the 
Leland Memorial Hospital on the late afternoon of Feb- 
ruary 28, 1955, to her home, a practical nurse, Mrs. E. O. 
Taylor arrived shortly thereafter and found Miss Ross in 
bed screaming (Tr. 673) which she had been doing at 
Leland Memorial Hospital, as testified to by Dr. Malin 
and Nurse Riling as above stated. Mrs. Taylor was both 
day and night nurse from the evening of February 28th 
for the first three days thereafter (154A) and during her 
last four days there was a separate night nurse for each 
night (Tr. 653). Thus Mrs. Taylor, who prayed with, 
or for, Miss Ross and who brought her minister to pray 
for her (155A-156A), was on duty three days and nights, 
resided in the house with Miss Ross and on day duty for 
the balance of the 4 days to March 7, 1955, with the 
exception of March 5, 1955, when she attended her church 
services. She was out of the house that day from about 
8:30 or 9:00 a.m., to around 5 to 6 p.m. (157A). Mrs. 
Taylor testified quite positively that Miss Ross screamed 
and hollored from the whole of the time she was on duty 
with Miss Ross, except when she slept after having re- 
ceived suppositories, or ‘‘shots’’ as Miss Ross termed 
them to Mrs. Taylor, in which testimony she was un- 
shaken by cross examination. (Tr. 650-656, 673, 679, 688, 
693). Mrs. Taylor testified that she had been a practical 
nurse for approximately 30 years (153A). 

Witness Nettie Martha Fletcher, a practical nurse, 56 
years of age and the mother of 7 children, was on duty 
as a night nurse for Miss Ross the night of March 4-5, 
1955 immediately preceding the day of March 5, 1955 in 
the mid-afternoon of which the second will, bearing date 
of March 5, 1955, was alleged to have been executed by 
Miss Ross. Mrs. Fletcher testified that Miss Ross screamed 
and hollored all night long (145A); that Miss Ross stated 
to Mrs. Fletcher that she was trying to take her, Miss 
Ross’ money and was trying to beat her, Miss Ross, up 
which was the sole statement made to Mrs. Fletcher by 
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Miss Ross during that night (146A) and that she, Mrs. 
Fletcher, telephoned the Adlungs around 3 to 4 a.m., and 
told them that she was leaving immediately because she 
could bear the screaming no longer (145A). 

Counsel for appellants asked Mrs. Fletcher whether in 
her opinion, based on her observations and upon her ex- 
perience as a nurse, mother and wife she would say 
Miss Ross was of sound or unsound mind. After ob- 
jection of counsel for appellee Mrs. Fletcher was not 
permitted to answer that question. Thereupon a prof- 
fer of proof was made by appellants’ counsel that if 
Mrs. Fletcher was permitted to answer the said question 
her answer would be that Miss Ross was definitely of un- 
sound mind and totally unaware of what was going on 
around her. (147A). 

For the day of March 5, 1955 the day nurse, during the 
absence of Mrs. Taylor to attend her church, was Mrs. 
Ada Mozingo, a widow with five children and had had 
practical nursing experience ‘‘off and on’’ for twelve or 
fifteen years (102A). Mrs. Mozingo came to Miss Ross’ 
home about 6:00 a.m., on March 5, 1955 (102A). Mrs. 
Fletcher was there when Mrs. Mozingo arrived and Mrs. 
Mozingo was on duty to 7:00 p.m., of March 5, 1955. 
Mrs. Mozingo was on duty during the mid-afternoon of 
the day the second will dated March 5, 1955, is alleged 
to have been executed. Mrs. Mozingo testified that Miss 
Ross hollored every few minutes (103A-104A), including 
screaming while the attorney and witnesses were in her 
room for the execution of the will (107A). Mrs. Mozingo 
further testified that Miss Ross did not sleep more than 
20 minutes during the day (108A); that she ate very 
little, according to her recollection consisting of a soft 
boiled egg, some cereal of some kind and milk (105A) 
and she ate about half of what was served her (106A). 
This witness testified that three men, Mr. Adlung and Mrs. 
Adlung were in the room of Miss Ross when the will was 
supposed to have been executed (107A) but this has been 
denied by beneficiaries under the will, Mr. and Mrs. Ad- 
lung and by the witnesses to the will. 
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Plaintiffs’ counsel asked Mrs. Mozingo whether she had 
formed any opinion as to whether Miss Ross was of sound 
mind on March 5, 1955, but there was immediate objec- 
tion to the question which the court sustained. (109A). 
A proffer of proof was then made that if the witness were 
permitted to answer the question, she would testify that 
in her opinion Mamie Ross was not of sound mind and 
capable of executing a valid contract or deed. (110A). 

There were other nurses who were on duty with Miss 
Ross from March 7 to 10, 1955 who testified in the case 
and with but one exception they testified that Miss Ross 
continued to scream and holler until she went into a 
stupor on March 8 and sank into a coma on March 9, 
1955, from which she never emerged and died shortly 
after midnight of March 9-10, 1955. Some of that testi- 
mony will be referred to more at length in the argument. 

Last but not least, the trial court permitted appellee’s 
counsel to make a vicious attack in the presence of the 
jury on appellants’ witness Tolley and on counsel for the 
appellants in an effort to prejudice the jury which we 
discuss more at length in this brief (pp. 55-59). Also, the 
court, over objections, denied appellants’ requests for 
instruction 4 to 7 inclusive, 7A and 7B. (39A-42A). 
What we believe to be errors in such denials are also dis- 
eussed in this brief (pp. 13-25). 

Other and more detailed evidence, including objected 
to rulings and refused rulings of the court below are 
discussed in their appropriate places in the argument. 


SUMMARY OF ARGUMENT 


1. By the rejection of plaintiff’s requested instructions 
Nos. 4, 5, 7, 7A and 7B (39A-42A) the trial court failed 
to give proper effect to decisions of this Court as to the 
question of undue influence. The trial court fell into 
error, particularly when it rejected plaintiffs’ prayer No. 
7 (40A) to the effect that in view of the confidential and 
fiduciary relationship that existed between the Adlungs 
and testatrix, their or Mr. Adlung’s activity in connec- 
tion with the preparation and execution of the will, in- 
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cluding the means and methods used to get possession of 
the original will, and the large benefits which accrued to 
the Adlung family, undue influence and coercion were 
presumed as a matter of law. 

2. The rulings of the trial court, over the objections 
of plaintiffs, rejecting evidence proffered which would 
have ‘impeached the veracity of appellant and his chief 
witnesses Mrs. Adlung and John J. O’Brien were in 
error and highly prejudicial to the appellants. 

3. The refusal of the trial court to permit Dr. Malin, 
superintendent of the Leland Memorial Hospital, and 
lay witnesses, being certain of the nurses, who were on duty 
with the testatrix, to testify as to her mental condition and 
rationality, and the admission of testimony, over the ob- 
jections of plaintiff, of appellee’s lay witnesses to the 
effect that the testatrix was of sound mind and capable 
of making a valid will on March 5, 1955, were all highly 
prejudicial to the appellants and contrary to law. 

4. The trial court erred as a matter of law, to the 
great prejudice of the appellants, in permitting Dr. A. B. 
Little, the testatrix’s attending physician, to testify, in 
great detail, as to his conversations with, and observa- 
tions of, the testatrix, acquired while he was acting in a 
professional capacity. The trial court also erred in per- 
mitting Dr. J. M. Williams, who had been one of testa- 
trix’s attending physicians, to testify as an expert wit- 
ness as to the characteristics of tic douloureux. The trial 
court also grossly erred in not instructing the jury to 
disregard the testimony of Dr. Williams as to the charac- 
teristics of tic douloureux when he testified that the symp- 
toms of Miss Ross were not those of tic douloureux. 

5. Counsel for the appellee, over the objections of 
counsel for plaintiff, was permitted to cross examine 
appellants’ witness Leapley concerning a conference in 
the office of Mr. Benton C. Tolley, Jr., who took the 
instructions of Miss Ross and who drew her will dated 
February 7, 1955, attended to its due execution, its filing 
with the American Security & Trust Company for safe 
keeping—all as requested by Miss Ross, including the 
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removing of all copies from the premises. Also defend- 
ant’s counsel was permitted by the trial court to argue 
to the jury that Mr. Tolley had a financial interest in the 
outcome of the case, thereby making a vicious, demagogic 
attacks on both Mr. Tolley and the senior attorney for 
the appellants which was wholly uncalled for, was with- 
out basis in fact, and was designed to prejudice the jury, 
which we think it did do. 


ARGUMENT 
I 
Appropriate instructions were not given the jury with 
respect to undue influence of the appellee and his wife 
on the testatrix, particularly as to the presumption of 
undue influence and coercion as a matter of law because 
of their activity in obtaining the execution of the second 
will dated March 5, 1955. 
(a) 


The appellee and/or his wife busied themselves 
most assidously, according to their own testimony, 
in securing from testatrix who was then entirely 
helpless and wholly under their control the writing 
and execution of the second will of March 5, 1955 by 
which they and their daughter profited many thou- 
sand dollars. 


This court will undoubtedly bear in mind in studying 
the briefs of both parties, in reading the printed appen- 
dix, and the evidence cited from the reporter’s transcript 
of the proceedings in the second trial, all before the Court, 
that the testatrix is dead. She is no longer here to plead 
her case by stating her version of the facts. The ap- 
pellee admits that when the nurse advised him in the 
early hours of March 10, 1955, that Miss Ross was dead, 
he almost immediately telephoned to an undertaking 
establishment and that her body was taken by the under- 
taker even before the appellee got himself dressed and 
over to her house. (Tr. 397-398). Not only was this a 
cold-blooded manner of handling the remains of a ‘‘dear 
friend,’’ as the Adlungs claimed to be of Miss Ross, but 
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the immediate work of the undertaker on her body would 
have rendered any autopsy most difficult and probably 
inconclusive. 

But be that as it may, the appellee admits that he 
came into the possession of the receipt for the will of 
February 7, 1955, notwithstanding the care which Miss 
Ross enjoined on Mr. Tolley to prevent the said will or 
any copy of it coming into the possession of the Adlungs 
(125A, 129A-130A). This receipt was mailed on Febru- 
ary 8, 1955, by Mr. Tolley to Miss Ross at the home 
of the’ Adlungs, where she was at the time the instruc- 
tions were taken and the will was executed. (130A). But 
in the evening of February 8, 1955, after dark, Miss Ross 
was moved in an ambulance from the Adlung residence 
to the Leland Memorial Hospital (Tr. 337). Adlung ad- 
mitted that he opened the letter containing the receipt 
and that he had it in his possession up to March 3, 1955, 
at least. (Tr. 347-348). 

That is, shortly after Miss Ross entered the Leland 
Memorial hospital in the evening of February 8, 1955, 
where she unknowingly was to remain until the evening 
of February 28, 1955, Mr. Adlung had the American Se- 
curity & Trust Company’s receipt for her will, the con- 
tents of which were unknown to the Adlungs because 
Mr. Tolley refused to advise them of the contents or 
any part thereof. The appellants’ counsel attempted to 
question Mr. Tolley about the conversation he had with 
Mrs. ‘Adlung in the presence of Mr. Adlung, for the 
purpose of impeaching the testimony of Mrs. Adlung but 
the latter’s counsel objected and the court sustained the 
objection. Plaintiffs’ made a proffer of evidence (128A- 
129A). This phase of the matter is hereinafter con- 
sidered along with other instances where the trial court 
would not permit the asking of certain questions for the 
purpose of impeaching both the appellant and some of 
his witnesses. 

In addition to knowing that Miss Ross’ will was in the 
safe keeping of the American Security & Trust Company, 
the appellee also knew that Miss Ross possessed several 
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large accounts with Building & Loan Associations aggre- 
gating some $50,000 to $60,000. (123A-124A). At the 
same time the appellee held a power of attorney, pre- 
pared by Mr. Tolley and executed on February 7, 1955, 
by Miss Ross, authorizing him to check against her check- 
ing account for her current expenses, a checking account 
which was being replenished from time to time by the 
payment of installments on mortgage loans. These pay- 
ments were being made for deposit to the account of Miss 
Ross in the Second National Bank of Washington, D. C. 
(8A-9A). 

The appellee, claimed that he and his wife visited 
Miss Ross every day and sometimes twice or three times 
a day while she was at the Leland Memorial Hospital 
(Tr. 354). Appellee consulted with an assistant cashier 
of the Second National Bank of Washington, (Witness 
Ogilvie, 120A) at which time appellee inquired as to 
what he should do in event Miss Ross had a long and 
expensive illness and her funds in her checking account 
at said bank should prove insufficient. This official gave 
an obvious answer that in such event he should have a 
power of attorney authorizing him to check or secure 
money from an available account in the Building and 
Loan Associations. (123A-125A) A power of attorney 
was finally secured and executed on March 5, 1955, giv- 
ing appellee authority to check, or secure all of her funds 
in the Building & Loan Associations aggregating between 
$50,000 and $60,000. The only excuse the appellee could 
give for securing a power of attorney so inclusive was 
that: 

‘‘A. Well, if she was going to entrust me with 
one building and loan, why not entrust me with all 
of them, if it became necessary to use it for her, on 
her behalf I wanted to be able to use it, and if it 
was necessary, I would have spent every dollar of it 


for her’’. (124A). 
The method used to obtain this power of attorney in- 


clusive of all her cash in bank is a striking one, particu- 
larly when there is considered her attitude towards the 
appellee on February 7, 1955, when she executed a power 
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of attorney to authorize him to check on her checking 
account in the Second National Bank, in which there was 
but a few thousand dollars, though being replenished each 
month by the payments on the mortgages she held. As 
related by Mr. Tolley, Miss Ross inquired of Mr. Ad- 
lung on February 7, 1955, when the power of attorney 
was executed and she was in possession of her faculties: 

‘*You are not going to take advantage of me now 

under this are you’’ (132A). 

The appellee Adlung has testified that after he had his 
conference with Mr. Ogilvie of the Second National Bank, 

“‘T told her I had talked to Mr. Ogilvie and I told 
him what the situation was, that we might have to 
resort to intravenous feeding, and so forth and so 
on, and she said, well, she had never thought of that 
before, but that is a good idea, and to have an at- 
torney draw up the papers an ‘she would sign them. 
That is what she said.’’ (121A). 

Whether this is what she said or not depends solely 
on the testimony of Mr. Adlung and his wife as does 
practically all of the testimony of Mr. and Mrs. Adlung, 
their daughter, and Mr. O’Brien. It is to be remembered 
that the unbiased testimony of both Dr. Malin and Mrs. 
Riling of the Leland Memorial Hospital Staff is to the 
effect that Miss Ross was screaming and hollering for 
sedatives, which she called ‘‘shots’’ or ‘‘hypo’’ for much 
of the time she was in that hospital, to such an extent Dr. 
Malin had to give instructions, or have them given to Dr. 
Little, her attending physician, to either give her enough 
sedatives to quiet her, so that she would not disturb the 
other patients, or remove her from the hospital. (92A- 
97A; 100A). We also know that Mr. John J. O’Brien 
testified positively that February 20, 1955, was the first 
of two times he went to see Miss Ross at the said 
Leland Memorial Hospital (75A-76A). The all-inclusive 
power of attorney, so far as is concerned the cash, was 
not executed until March 5, 1955 (13A-14A). 

The above referred to receipt from the American Se- 
curity & Trust Company for the February 7, 1955, will, 
which had been mailed by Mr. Tolley to Miss Ross at the 
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Adlung residence on February 8, 1955, was referred to 
by number in the above quoted letter dated March 3, 1955 
signed by Miss Ross, authorizing and directing the said 
American Security & Trust Company to deliver the 
February 7, 1955 will to John J. O’Brien (7A) Mr. 
O’Brien testified that he conferred with Mr. Adlung and 
obtained the receipt number (774) which, we repeat was 
given in the said letter dated March 3rd. and Mr. O’Brien 
further testified that Miss Ross told him to write the 
letter at the time of his second and last visit on Febru- 
ary 25, 1955 to Miss Ross at the Leland Memorial Hos- 
pital (78A). O’Brien further testified that Mr. Adlung 
ealled him, Mr. O’Brien to inquire when he was going 
to write the said letter (78A) and that he, O’Brien, then 
first learned that Adlung had the receipt from the bank 
for the will (78A). O’Brien further testified that he re- 
quested Mr. Adlung to come and get the letter, which he 
did, and brought it back on March 4, 1955, to his, 
O’Brien’s office signed by Miss Ross (794A). 

Nurse Taylor related the circumstances under which 
Mr. Adlung obtained the signature of Miss Ross to said 
letter, Adlung telling Miss Ross that the purpose of the 
letter was to release her money until he could get money 
to pay her bills; that he was out of money and that her 
money was tied up and he couldn’t get it; and that was 
to release the money (159A). 

This second will was then drafted and executed March 
5, 1955. The similarity of the two wills of February 7th 
and March 5 is apparent on their face. O’Brien testified 
that he did not get possession of the receipt from the 
bank (79A) and Adlung testified that he gave it to 
O’Brien (116A). 

Not only did Adlung busy himself in connection with 
securing the all inclusive power of attorney executed on 
March 5, 1955, and in getting the February 7th will from 
the custody of the American Security & Trust Company 
by means of the letter of March 3, 1955, and the receipt 
which had been issued by the bank as custodian of said 
will, but he at least quite adroitly participated in secur- 
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ing the revocation of said will in the new will of March 
5, 1955. 

The Adlung campaign for that purpose seems to have 
commenced about the same time that Miss Ross is said 
to have consented to giving Adlung the all inclusive 
power of attorney over all the remaining whole of her 
cash assets on deposit in the building and loan associa- 
tions, aggregating from $50,000 to $60,000. No time 
seems to have been lost by the Adlungs. They claim in 
their testimony that they went to see Miss Ross after 
February 8, 1955, two or three times a day and had 
sustained conversations with her, notwithstanding the un-. 
biased and disinterested testimony of Dr. Malin and 
Nurse Riling, to which we have above referred, that 
Miss Ross was frequently screaming and hollering for 
sedatives, which she called ‘‘shots’’ or ‘‘hypos’’ and the 
nurse testified to very frequent use of the commode with 
the aid of a nurse in placing her on the commode and 
removing her back to the bed. (100A). These events con- 
tinued after February 28th until near her death in the 
early morning hours of March 10th, as we hereinafter 
show. 

The Adlungs testified that on at least one occasion 
they discussed with her the placing of a marker on her 
grave and flowers on Easter and Decoration Days. Mr. 
Adlung was examined at some length concerning this 
matter. Some of that testimony is as follows: 

“‘Q. Did you have a conversation with her at Le- 
land Memorial Hospital about where she wanted to 
be buried? A That is right. 

**Q. And what date was that? A. I would say 
that it would be about the 17th day of February. I 


aes it was about a week and a half after she was 
there. 

**Q. You had a discussion with her about an ap- 
pointment of you as executor, did you? A. What 
was that? 

**Q. Did you have a discussion with her about 
changing her will and making you executor? A. No 
sir, I did not have an exchange about making me 
any executor; no sir. 
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‘“*Q. Did she tell you anything about why she 
wanted to change her will? A. She did not say 
why she wanted to change it. Said she wanted to 
change it. 

‘“‘Q. You and she did not discuss the question ot 
an executor. A. Not as such; no sir. 

“‘Q. Did she give you instructions about what she 
wanted done at her funeral, about the flowers and 
the like? A. Not about the flowers at the funeral 
sir. Told me at the cemetery. 

**Q. Did she tell you that she wanted you to put 
flowers on her grave on Haster and Decoration Day? 
A. Yes, sir. 

‘*Q. And when did she tell you that? A. This 
same conversation which we had, a week and a half 
after she was at Leland Memorial Hospital. 

‘“*Q. And you told her you would be glad to re- 
quest that to be done, didn’t you? A. Yes, Sir 

“‘Q. And you stated to her that if you couldn’t do 
it at any time, you told her the American Security 
and Trust Company could; right? 

‘*A. As I remember the conversation, she told 
me certain things she wanted done, that she 
wanted a waterproof grave vault, a certain kind 
of tombstone or grave marker and that she 
wanted flowers on her grave on Easter and Deco- 
ration Day. And I told her that I would be glad 
to make this request but I couldn’t demand those 
things being done; that the American Security & 
Trust Company, as I understood it, was the 
executor and they could do it. 

‘“‘Q. You told her at the time, in reply to her 
request, that it wouldn’t be necessary to make a new 
will, did you not? A. I certainly did. 

**Q. You told her that she could make any changes 
in the old will she wanted to? A. Yes sir. I told 
her that. 

‘*Q. And she would have none of that? A. She 
= she didn’t want that. She knew what she wanted 
to do. 

*“‘Q. You didn’t know what the will contained for 
you at that time, did you? A. No sir. 

‘*Q. And that is the time when she told you she 
wanted a lawyer to draw up the new will. A. You 
say at that time, sir. Just what time do you mean? 

**Q. When she told you and you had the conversa- 





20 
tion. A. Yes. A week and a half after she was out 
there, sir. (Tr. 364-366, Mr. Hill’s Examination of 
appellee). 

Some fifteen or twenty days previously, when Miss 
Ross gave her instructions to Mr. Tolley for the prepara- 
tion of her will which she executed on February 7, 1955, 
Miss Ross discussed with Mr. Tolley the placing in her 
will of provisions for a marker to her grave and for 
perpetual flowers on the grave of her mother and on her 
grave on Easter and Decoration days and Miss Ross 
concluded that it was too much trouble and to forget 
about it. The February 7, 1955 will did provide in item 1, 
among other things, that her executor was to provide a 
suitable marker or monument for her grave in such 
amount as may be deemed proper. (3A). Item ‘‘First’’ 
of the March 5, 1955 will provided that her executor 
should spend such sum for a marker for her grave and 
for the ‘‘purchase of flowers’’ as he deemed proper. 
(10A). There is nothing in said will of March 5, 1955 
providing for perpetual supply of flowers on her grave 
or that of her mother on Easter or Decoration Days. 

We repeat, for emphasis, that both during the time 
Mr. O’Brien testified he took the instructions for the de- 
cedent’s will and for the all inclusive power of attorney, 
February 20 and 25, 1955, and again during the night 
of March 45, 1955, as well as the time in between the 
February 20 and 25 and the March 45 dates, this testa- 
trix was almost constantly screaming and hollering for 
sedatives during her waking hours. This is the testimony 
of Dr. Malin and nurse Riling until Miss Ross left the 
Leland Memorial Hospital on February 28, 1955, and it 
is the testimony of the nurses attending Miss Ross com- 
mencing the evening of February 28 to the evening of 
March 5, 1955. As a matter of fact, Mrs. Fletcher on 
duty during the night of March 4-5, testified that during 
the early morning hours of March 5th Miss Ross accused 
the said nurse of trying to beat her up and of trying 
to take her money. Nurse Mozingo testified unequivo- 
cably that during the day of March 5th Miss Ross was 
screaming and hollering for sedatives. 
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None of these witnesses had anything to gain or lose; 
they must be considered as wholly unbiased; and the 
fact, if it be a fact, that Miss Ross voluntarily changed 
her mind between February 7th and March 5, 1955, as 
to the executor of her will, as to the legacies in her 
will, constitutes evidence that she no longer was of sound 
mind capable of making a will on March 5, 1955, whereby 
the Adlungs, husband, wife and daughter gained so much. 

As events proved, Miss Ross was on the very thresh- 
old of death on March 5th and less than four days there- 
after she was dead, after having been in a stupor on 
March 8th and in a coma on March 9, until she died. 

Having regard for her age, over 77 years, her almost 
constant and severe pain from shortly after she entered 
Leland Memorial Hospital on February 8th, her failure 
to eat except a very little, her failure to do more than 
take short naps, her receipt of no medicine except a pill 
for her head aches, or pain in her face, and sedatives 
in the form of suppositories, her inability to get off and 
on the commode, her frequent use of the same with help 
on and off, her loss of weight to less than 80 pounds; and 
the yellow condition of her skin; we believe that she had 
long since lost by March 5, 1955, her will to resist. 

These facts have been cited with no thought in mind 
that this Court will undertake to retry the facts. They 
have been cited so that this Court may understand the 
grave error committed by the trial court, as we believe, 
in not giving the instructions requested by the appellants 
concerning undue influence under the facts and circum- 
stances as they exist in this case. 


(b) 

The applicable legal rule required the trial court to 
wmstruct the jury that there.was a presumption of 
law that the Adlungs were guilty of the exercise of 
undue influence or coercion upon testatria. 

In the case of Hagerty v. Olmstead, 39 App. D.C. 170 
(1912), the testatrix was in ‘‘extremis’’ from cancer 
when the will was executed and had to be propped up in 
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bed to sign. The executor and residuary legatee was in 
a confidential relation, taking care of all her business 
affairs. The court held that a directed verdict for the 
eavatee should be reversed since the facts and circum- 
stances of the execution raised a presumption of undue 
influence which must be rebutted by the cavatee. The 
court stated in its opinion, among other things, that: 


‘‘The mental state of the testatrix in her enfeebled 
condition was such as to make her easily a victim 
of designing persons. As the court said in Walls v. 
Walls, 30 Ky.L Rep. 948,99 S.W.969: ‘Incapacity 
opens the door to undue influence, and when oppor- 
tunities for such influence are shown, and the favored 
devisees are the beneficiaries of a will unnatural in 
its provisions, to the exclusion of other having equal 
claims at least upon his bounty, very slight circum- 
stances are sufficient to make the question of undue 
influence one for the jury’. 

“It is not necessary that there be direct proof of 
fraud or undue influence. It is competent for the 
court to submit to the jury all the circumstances 
concerning the execution of the will; and when it ap- 
pears that confidential relations existed, as in this 
case, between the testatrix and the principal bene- 
ficlary under the will, it is for the jury to infer from 
all the evidence before it whether or not the exe- 
cution of the will was the result of improper induce- 
ment or fraud. We think the admitted transactions 
of the executor and chief beneficiary in connection 
with the execution of this will were sufficient to raise 
a presumption of undue influence and cast upon him 
the duty of rebutting it by showing that the will was 
made as the free and voluntary act of the testatrix. 
The law is well settled in such a case. ‘General evi- 
dence of power exercised over the testator, especially 
if he be of comparatively weak mind from age or 
bodily infirmity, will be enough to raise a presump- 
tion, which ought to be met and overcome before 
such a will can be established. Particularly ought 
this to be the rule when the party to be benefitted 
stands in a confidential relation to the testator. 
“Where the party’, says Mr. Redfield, ‘to be benefit- 
ted has a controlling agency in procuring its formal 
execution, it is universally regarded as a very sus- 
picious circumstance, and one requiring the fullest 
explanation!’ ’’. (pgs. 175-176). 
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The above quoted language of the court, the prede- 
cessor of this Court, fits the case at Bar. Both makers 
of the wills in suit were aged persons, both were in ‘‘ex- 
tremis’’, both had to be propped up in bed to sign the 
wills, and both died very shortly after making the dis- 
puted will, the principal beneficiary in each will had busied 
himself or herself in securing the drafting of the wills, 
and both principal beneficiaries looked after the busi- 
ness affairs of the respective deceased testatrixes; and 
both principal beneficiaries had ample opportunity to 
exert undue influence on the testatrix, in the case at Bar 
even more than in the Hagerty v. Olmstead case. 

In Towson v. Moore, 11 D.C. Appls. 381, affirmed 172 
U.S. 17 the predecessor of this Court said that: 

‘‘Undue influence, it is true, is in general a subtle 
influence, a species of fraud, difficult to be proved, 
and difficult to be disproved. In general, its exist- 
ence can only be established by circumstantial evi- 
dence, and by a concatenation of circumstances. The 
presumption does not arise except where an advan- 
tage has accrued to a party under conditions of ex- 
isting fiduciary or confidential relations which make 
it incumbent on the party to show fairness of the 
transaction drawn in question. In general the bur- 
den of proving such undue influence is on the party 
alleging it.’’ 

Somewhat earlier the same court in Olmstead v. Webb, 
5 D.C.Appls. 49, stated that: 

‘‘Undue influence is generally proved by a number 
of facts, each of which, standing alone, may be of 
little weight, but taken collectively may satisfy a 
rational mind.’’ 

See also the Duckett cases, 77 App. D.C.,303, 134 Fed. 
(2) 527 and 80 App. D.C. 195, 150 Fed. (2) 984. Enfeebled 
condition may be evidence that undue influence was more 
easily practiced. McCartney v. Holmquist, 70 App. D.C., 
334, 106 Fed.(2)855. 

The trial court did instruct the jury in this case that 
appellee Adlung stood in a confidential capacity or re- 
lationship toward the testatrix but declined to give any 
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instruction that he also stood in a fiduciary capacity by 
having control over her funds in the Second National 
Bank from February 7, 1955, date of power of attorney, 
to the time she died and also after March 5, 1955, he had 
control of all of her funds in the various building and 
loan corporations, aggregating from $50,000 to $60,000. 

Neither did the trial court instruct the jury that by rea- 
son of the fiduciary and confidential relationships of the 
appellee to the testatrix, including control of her money, 
her mail, and even of her body, her nurses he hired and 
fired, etc., there was a presumption which he had to over- 
come to the satisfaction of the jury that the second will 
of March 5, 1955, under which he, his wife, and his 
daughter profited so largely was not due to his influence 
or that of his wife and that the will was executed as her 
free act and deed, as appellants had, in effect, requested 
in their prayers for instructions (39A-42). Due objec- 
tions were noted with respect to the refusal of the court 
to give such instructions to the jury (61A). 

Indeed, fraud in the second will is implicit from the 
fraud in securing the first will of February 7, 1956 from 
its place of safe-keeping in the American Security and 
Trust Company by means of the letter of March 3, 1955, 
to which Miss Ross signed her name by reason of the 
fraud practiced on her and, as we think, when she lacked 
capacity to understand what she was doing. It is cer- 
tain that the Christian Mrs. Taylor did not knowingly 
commit perjury. The matter is one of veracity between 
Adlung and Mrs. Taylor—Adlung with thousands of dol- 
lars at stake and Mrs. Taylor with not one dime at 
stake! 

Both the trial court in its instructions to the jury and 
in rulings (referred to hereinafter) seemed to be of the 
opinion that Hagerty v. Olmstead and other similar cases 
above cited no longer could be relied upon. It seemed 
to act as if MacMillan v. Knost, 75 U.S.App. 261, 126 Fed. 
(2), 235 had superceded earlier cases. We do not so 
understand MacMillan v. Knost and, indeed, that case 
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presented no such situation as we have in the case at 
Bar. In this MacMillan case, Mrs. Cameron in person 
went to her physician’s office and there executed a will 
which he had prepared for her at her request. There was 
no issue of mental capacity; no long drawn out severe 
sufferings by Mrs. Cameron, such as Miss Ross experi- 
enced without let up except for short intervals when 
under the influence of sedatives, from around February 
8th to March 10th when she died; The principal bene- 
ficiary of Mrs. Cameron’s will was not in a fiduciary 
or confidential capacity to the testatrix, having control 
over her money and her mail, employing and discharging 
her nurses, ete. For aught that appears in the opinion, 
Mrs. Cameron was perfectly normal—physically and men- 
tally as well as free of pain—until about two months after 
the execution of her will when she died at about 76 years 
of age. The court in the MacMillan v. Knost case cited 
the Hagerty v. Olmstead case with approval. See foot- 
note 1 on page 262. Certainly Judge Edgerton, writing 
for the Court, did not understand that he had written 
an opinion reversing all cases in this Court which had 
gone before that undue influence of a principal benefici- 
ary, standing in a confidential and fiduciary relation to 
the testatrix was required to comply with the rule stated 
in Hagerty v. Olmstead. 

According to the testimony of the appellee, he never 
once requested Miss Ross to leave him or members of 
his family anything in her will; that he did not know 
what if anything had been left to him in the March 5, 
1955, will until it was read to him after Miss Ross’ death; 
that he was at all times a self-effacing person vis a vis 
Miss Ross, devoted to the service of Miss Ross with no 
hope or expectation of reward. In the words of his coun- 
sel in his argument to the jury, he and his wife and his 
daughter and Miss Ross were ‘‘dear friends’’, similar to 
members of the same family. Under such version of the 
facts, then, of course, the MacMillan v. Knost case is not 
in point because the chief beneficiary there carried on a 
‘“‘campaign to secure for himself the estate of this aged 
widow!’’ But he was not in a confidential or fiduciary 
relation to her! 
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There was no such crassness on the part of appellant! 
He merely discussed with Miss Ross, while she suffered 
with such pain in the Leland Memorial Hospital that she 
screamed and shouted for sedatives (“dope” or “hypos”), 
such subjects as a tombstone or marker to her grave after 
she died and flowers on her grave and on her mother’s 
grave on Haster and Decoration days, which, of course, he 
stated he could not do because the American Security & 
Trust Company was her executor and he was not. 
Though she was an extremely ill woman, he also discussed 
his possible need for more money if she had a prolonged 
illness! Also, he discussed with her the employment of 
Mr. John J. O’Brien as attorney to draw these papers 
after she had agreed to give him a power of attorney 
over all of her funds and to enter into a new will from 
which, wholly incidentally, of course, certain parties were 
either excluded or had their legacies reduced and they 
happened to be parties whose demeanor on the witness 
stand was ample to show that they bore Mr. Adlung no 
love! 

Mrs. Cameron in MacMillan v. Knost had not been out 
of her head the night before she went to her physician’s 
office to execute her will—but Miss Ross was screaming 
and hollering the night of March 45, 1955, and in the 
early hours of March 5th, had charged the night nurse, 
Mrs. Fletcher with trying to beat her up and trying to 
take her money and less than five days thereafter she was 
dead and her body was in the hands of an undertaker! 

If there has ever been a case requiring instructions as 
to presumption of undue influence and fraud of a princi- 
pal beneficiary, occupying fiduciary and confidential re- 
lations with an aged and deathly ill testatrix, then this 
is another such case. The failure to give the instructions 
was particularly prejudicial to the appellants in view of 
all the facts and circumstances, including the fact that 
none others than the Adlungs know exactly what was 
said much of the time except the now dead Mamie Ross. 

In ‘a few instances, as in the case of securing the sig- 
nature of Mamie Ross to the letter of March 3, 1955, 
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where another person was present, Mr. Adlung could and 
did deny the other person’s version of the facts! Hence 
the devastating effect on the jury of the denial by the 
trial court of attempts to impeach his veracity. So also 
as to the devastating effect on the jury of the refusal of 
the trial court to give appellants’ prayer No. 7. 

In addition to the above cited cases arising in this 
jurisdiction there are many similar cases in other juris- 
dictions applying the same rule for which we contend. 
See In Re Master’s Estate, 163 Mich. 210, 128 N.W. 259; 
In Re Smith, 95 N.Y. 516; Page on Wills, 829; Madden v. 
Keyser, 331 Ill. 643, 163 N.E. 424; Old Colony Trust Com- 
pany v. Yonge, 302 Mass. 49, 19 N.E. 445; Yess v. Yess, 
255 Ill. 414; Boyd v. Boyd, 66 Pa. 283; Wilson’s Appeal, 
99 Pa. State, 545; Kirby v. Sellards, 82 Kans. 291, 28 
L.R.A. 280, 281; In Re Lockwood, 80 Conn. 513, 69 Atl. 8; 
Soureal v. Wisner, 321 Mo. 920, 13 S.W. (2) 548; Goff v. 
Clinton, 163 Atl. 747. 


II 


The court below erred in its refusal to admit testimony 
offered by appellants for purpose of impeaching the 
credibility of the appellee and his wife as well as of the 
scrivener of the will dated March 5, 1955. 


(a) 
Summary of instances 

1. Mr. John J. O’Brien, the serivener of the will dated 
March 5, 1955, testified that he did not talk with Mr. T. 
Stanley Holland, vice president of the American Secur- 
ity & Trust Company on the late afternoon of March 4, 
1955, when he, Mr. O’Brien, presented the letter of March 
3, 1955 (7A) to the said bank to obtain possession of the 
will of February 7, 1955. As the Court will note this 
letter of March 3rd stated in the concluding paragraph 
thereof, that ‘‘Mr. O’Brien and myself will contact you 
again in the near future as I have contemplated some 
changes in this will.’’ 
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Mr. O’Brien was carefully examined and testified on 
this point as follows: 

‘‘Q. And who did you see at the bank, if you re- 
member? A. I don’t recall who it was. 

“‘Q. Would it refresh your memory if it was Mr. 
Holland? Could have been. 

“‘Q. And did you have a conversation with them 
about the executor? A. No. I had no conversation 
with them about the executor. I presented the letter 
and said I was to call for the will. I did not discuss 
the matter with any executor at that time, with him, 
or at any other time with him. 

“<Q. Didn’t Mr. Holland ask you if you were go- 
ing to change the will, were they still going to be the 
executor, and you told him you were afraid not!? A. 
I don’t think I told him ‘I am afraid not’, but I 
think I wouldn’t have answered the question if he 
had asked it. I wouldn’t have given him that infor- 
mation, sir. 

“‘Q. You would not? A. No sir. No more than 
I would have told any other person who would re- 
ar aus under the will that they wouldn’t receive 
benefit. 

‘‘Q. Is it your testimony now that you didn’t tell 
him that you were afraid he wasn’t going to be the 
executor or the American Security & Trust? A. 
That is correct, sir. I am positive I did not tell 
him.’’. (79A-80A). 

While Mr. T. Stanley Holland was on the witness stand 
he testified that Mr. O’Brien brought to him the said 
letter of March 3, 1955 for the purpose of withdrawing 
the Ross will. He was then asked the question if he had 
any conversation with Mr. O’Brien about the will. There 
was then an objection by counsel for appellee and the 
objection sustained (89A). Counsel for appellants were 
then called to the bench where the following took place: 

‘‘Mr. Hill. I would like to make a proffer, your 
honor. 

‘‘The Court. Very well. 

‘‘Mr. Hill. If the witness, to the question I have 
asked, the witness will answer in the affirmative and 
he will further answer that he had a conversation 
with Mr. O’Brien in which he asked Mr. O’Brien 
are they still going to be the executor of the will 
and Mr. O’Brien says ‘I am afraid not’. 
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‘“‘The court. Mr. Holland has testified he didn’t 
know what the will contained. 

‘‘Mr. Hill. No, but—— 

‘‘The Court. You may make a proffer, but I will 
limit your inquiry to the question of whether he had 
a conversation. 

‘“‘Mr. Hill. Exception, your honor.’’ (90A). 

Thus counsel for the appellants was not permitted to 
impeach the credibility of one of appellee’s chief wit- 
nesses, O’Brien nor was counsel for the appellants per- 
mitted to show that in the prior trial Mr. O’Brien testi- 
fied that Miss Ross had destroyed her will of February 7, 
1955, by the tearing of the same; the jury rendered a ver- 
dict that she did not tear such will (387A, 86A-87A). 

The claimed right of the appellants to impeach Mr. 
O’Brien in these two important instances was completely 
denied and blocked by the trial court, to the great preju- 
dice of these appellants. 

2. Both Mr. and Mrs. Adlung testified at length as to 
friendly affection of Miss Ross for them and their affec- 
tion and many kindnesses* to her and their counsel re- 
ferred to them as ‘‘Dear friends”’ or to that effect. 

Witness Leapley, who had purchased a house and lot 
from Miss Ross, and came to know her quite well, and 
was one of the beneficiaries in her will of February 7, 
1955, to the extent of cancellation of the indebtedness to 
her on his home (4A ‘‘FOURTH par. 127A), was not 
permitted to testify as to a conversation he had with Mr. 
and Mrs. Adlung when he had gone to’their home to see 
how Miss Ross was getting along (166A). Thereupon 
counsel for appellants made a proffer as follows: 

‘““MR. HILL. I would like to make a proffer that 
if the witness had been allowed to answer the prior 
question, what Mr. Adlung told him about the prop- 
erty he would have said Mr. Adlung told him the 
property belonged to his aunt.’’ 

‘‘T would make a proffer if he was allowed to an- 
swer this second question, that when he went to Mr. 
Adlung’s home, Mrs. Adlung in the presence of her 
husband told him that Miss Ross had moved; said 
Miss Ross was very nasty to Mrs. Adlung’s daughter 





* Evidence in record shows that Miss Ross paid the Adlungs in 
cash for many of such kindnesses (Tr. 297, 300-301, 304, 314, 316). 
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and child. Miss Ross remarked that she did not 
understand why she did not go out and live with 
her mother-in-law instead of living with the Adlungs. 
Mrs. Adlung told him that Miss Ross said all the 
Adlungs wanted out of her was her money, anyway; 
and Mr. Adlung said he told Miss Ross he could get 
along very well without her money.’’ (166A-167A, 
185.4). 

The Adlungs testified during the trial as to this matter 
and both of them denied having had any such conversa- 
tion (112A) but the appellants’ witness Leapley was 
not permitted to testify with respect thereto—to the 
great prejudice of the appellants. 

3. Counsel for appellants questioned Mr. Adlung as 
follows: 


“‘Q. My question is directed as to whether or not 
either you or Mrs. Adlung asked Mr. Tolley, as he 
was leaving the house, whether or not Mamie Ross 
had left you anything in her will. A. I told you, 
sir, that I did not hear it. 

“‘Q. I ask you further—isn’t it a fact that in your 
presence Mrs. Adlung said to Mr. Tolley if she 
hasn’t left us anything, she can just get out of my 
house, after all we have done for her? A. That is 
not a fact. I did not hear it, sir. 

‘‘Q. But you don’t know whether it is a fact or 
not, just because you didn’t hear it? A. Of course 
I don’t. 

‘<Q. Now it is fact that she went the next day, 
didn’t she? She never went. 

Q. Well, you sent her out. A. We were able 
to acquire a place for her, and proud of it. I would 
do the same thing over. 

*“*Q. Yes: but she did leave your house the next 
day? <A. Yes sir. 

‘*Q. And went to the hospital? A. She went to 
the Leland Memorial hospital.’’? (112A-113A). 

Mr. Tolley, the scrivener of the first will of February 
7, 1955, was questioned on this point and the following 
took place: 


**Q. After you had completed taking the instruc- 
tions and were on your way from the house, did you 
have a conversation with Mr. Adlung in the presence 
of Mrs. Adlung? 
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‘“‘MR. HILLAND: I object to that Your Honor. 
It is clearly not admissable. May we approach the 
bench? 

‘(Bench conference:) 

ee COURT: What is the purpose of the ques- 
Gan 

MER, HILL: To impeach the testimony of Mr. 
Adlung. He says they had no such conversation. 
These two people are charged with undue influence. 
He has testified that they had no such conversation, 
and this is for the purpose of impeaching his testi- 
mony or goes to his credibility. 

‘‘MR. HILLAND: You can’t impeach a witness 
about some immaterial and irrelevant point.* In the 
first place, this conversation took place out of the 
presence of Miss Ross, so that it couldn’t possibly 
have any bearing on the issue of fraud, deceit, undue 
influence, duress and coercion. Couldn’t possibly 
have. The only possible theory on which it might be 
admissible would be on the theory of the admission 
against interest. Mr. Adlung is only one of 

“THE COURT: You don’t have to argue that 
with me. The only question I am concerned with is 
whether or not it is admissible for the purpose of 
impeaching Mr. Adlung’s testimony. I am perfectly 
satisfied otherwise it would not be admissible. 

‘““MR. HILLAND: You certainly can’t impeach a 
witness on an immaterial and irrelevant point. 

‘““MR. HILL: [I think it is very material. 

‘“‘MR. McGUIRE: Mr. Hilland opened up this 
matter. 

“THE COURT: Mr. Hill opened it up. Mr. Hill 
is the one who brought it out in his examination of 
his witness. 

‘“‘MR. HILLAND: The question is that they are 
erecting wooden soldiers and then come along and 
knock them down. 

“THE COURT: I will sustain the objection. 

‘““MR. HILL: Your Honor, we would like to make 
a proffer. We would like to make the proffer that 
if this witness were allowed to answer the question 
just propounded, that he would answer that he did 








* Whether a witness is telling the truth or lying under oath is 
never “some immaterial or irrelevant point.” 
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have a conversation with Mr. Adlung in which Mrs. 
Adlung asked the witness what to do in the event 
Mamie Ross died and he advised them to get in touch 
with the bank. 

‘‘A further question we would ask the witness 
would be: Did he have a conversation with Mrs. 
Adlung on that occasion in the presence of Mr. 
Adlung and he would answer yes; and he would add 
that that conversation was that when he came down 
the stairs from taking the instructions for the will, 
Mrs. Adlung asked him if Miss Ross had remembered 
them in her will and he replied that he was unable 
to give her that information; it was confidential; 
and she said, ‘Well’—he would testify that she said 
if she had not remembered them; she could just get 
out of our house after all we have done for her * * *. 

“THE COURT: Very well’? (127A-129A). 


Thus once again the appellants were prevented from 
impeaching the veracity of the appellant and his wife. 


(b) 
Applicable rule of law 

The truth and veracity of any and all witnesses are 
at issue in any lawsuit. 

More particularly in such a case as this one where 
the far larger part of the entire testimony by the ap- 
pellee and on his behalf concern alleged doings and con- 
versations by them with Miss Ross, then unable to help 
herself physically, then wholly unable to get from her bed 
to the commode and back again without assistance; suf- 
fering from intense pain, so intense that she screamed 
and shouted for sedatives until she got them, sleeping a 
few minutes at a time and then screaming for more seda- 
tives, with yellow skin, and weighed less than 80 pounds. 

It is a maxim of the law, as this Court knows, that 
“‘Falsus in uno falsus in omnibus’? and at the request 
of appellants, the court below instructed the jury to the 
effect that if the jury found that a witness in the case 
had testified falsely in amy respect, the jury was at 
liberty to disregard the whole of his testimony. (51A- 
52A). The prejudice, however, had been done in this 
respect because the appellants had been denied the right 
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to impeach certain principal witnesses as above set forth. 

The rule as to the impeachment of witness is stated in 
Atkinson v. Atchison, Topeka @ S.F. Ry. Co., 197 Fed. 
(2)244. There the plaintiff witness had testified that she 
was a very safe driver of her automobile. Defendant’s 
counsel questioned her on cross examination about a prior 
accident she had had while driving on the wrong side of 
the road and it was claimed that such evidence was irrel- 
evant and immaterial. After reciting the facts and quot- 
ing from the cross examination, the court there stated 
that the fact the evidence was immaterial and irrelevant 
to the issue in said case did not make it inadmissible if 
it is otherwise relevant and material. The said court 
further stated: 


‘‘The credibility of the witness is always relevant 
to the search for the truth and a great lattitude is 
allowed in the cross examination of an interested 
party who takes the witness stand. There is no obli- 
gation imposed upon the court to protect a witness 
from being discredited. Its only duty is to protect 
a witness from question which go beyond the bounds 
of relevancy merely to harass, annoy or humiliate 
him. Alford v. United States, 282 U.S. 687. 51 S.C. 
218, 75 Law. ed. 624; U.S. v. Klein, 7 Cir., 187 Fed. 
(2) 873; Kroger Grocery & Baking Co., v. Stewart, 
8 Cir. 164 Fed. (2) 841; Stolte v. Larkin, 8 Cir., 110 
Fed. (2) 226. 

‘*Kvidence challenging directly the truth of what 
the witness has said about matters material to the 
issue on trial, cannot be called collateral and imma- 
terial to the issue of credibility of the witness and 
it is admissible for that purpose. See United States 
v. Klein, 7 Cir., 187 Fed.(2)873; Simon v. United 
States, 4 Cir., 123 Fed. (2) 80; United States v. 
Buckner, 2 Cir., 108 Fed. (2) 921; United States v. 
Manton, 2 Cir., 107 Fed. (2nd) 834; McKelvey On 
Evidence, Fifth Edition, Section 331, 58 Am. Jur., 
Witnesses, Secs. 623-626.”’ 

See also 70 CJ, pgs. 792-793; Hawkins v. United States, 
59 App. D.C. 249, 39 Fed. (2) 294; United States v. White, 
5 Cranch, ©.C. (5 D.C. 457, Fed. Cas. No. 16,679; District 
of Columbia v. Chessin, 61 App. D.C. 260, 61 Fed. (2) 
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523. In fact, we have found no cases to the contrary and 
thus we will not labor this point that the trial court 
committed reversible error in refusing to permit the ap- 
pellants to impeach the credibility of appellee and his 
witnesses as above set forth. 

Such refusal by the trial court to permit the impeach- 
ment of appellee and his chief witness was highly preju- 
dicial to the appellants, particularly since in the after- 
noon of March 5, 1955, when the March 5, 1955 will was 
executed, the deceased testatrix had been without supposi- 
tory-sedatives for at least 18 hours, if not more, for 
which she screamed and hollored and became of that 
bereftness of mind which led her, or permitted her, to ac- 
euse night nurse, Fletcher, in the early hours of March 5th, 
of trying to beat her up and trying to take her money. 
(146A). Fletcher testified that during the night of March 
4-5, 1955, she ‘‘only gave her one little pill’’, though she 
had on hand both the pills and the suppositories. (142A). 
Mozingo, who was on duty the day of March 5th only 
gave her one pill (104A), though she was uncertain as 
to the time of day she gave it. Mozingo did not give 
her any suppositories because she had no rubber gloves 
to use while doing so. (Tr. 294). It is for the Court to 
conclude what could have been, and probably was, the 
effect of such sudden and prolonged denial of sedative 
suppositories to an ill person accustomed to receive the 
same at least every four hours (Tr. 650) and every other 
one given her had little medication in it. (149A). There 
is no diagnosis in the record as to the disease for which 
the suppositories were being given; it could have been 
for cancer as suggested by Nurse Hamilton (Tr. 605) 
who described Mamie Ross on the evening of March 6th 
when said nurse first went on duty with her: 

**Q. Will you describe her physical condition? <A. 
That was what I was going to say. 

*“*Q. Yes. A. The most pathetic condition I have 
ever seen. I have never seen anybody look more 
pathetic. She was skin and bones; she was yellow; 
and I couldn’t understand what she was saying. Her 
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head hung down; and she was sitting on the com- 
mode; and they interpreted what she said to me. 
She asked me if I would be kind to her.’’ (148A). 


III 


The trial court erred in refusing to admit opinion evi- 
dence as to her mental capacity, and if he did not, he 
erred in admitting opinion evidence by a witness of the 
appellee as to her mental capacity. 

(a) Summary of instances 

1. The trial court admitted testimony by John J. 
O’Brien, the scrivener of the March 5, 1955, will as to 
the mental capacity of Miss Ross to make a will on 
March 5, 1955. He testified that from his observation of 
her at the Leland Memorial Hospital on February 20 and 
25, 1955 and his conversation with her at that place and 
time and from his conference with her and conversation 
with her on March 5, 1955 that she was on the latter date 
capable of executing a valid deed or contract. Before 
he had answered the question there was objection by ap- 
pellants’ counsel that Mr. O’Brien had not had suf- 
ficient opportunity to form any opinion as to her mental 
capacity but the objection was overruled and the evi- 
dence admitted. (183A-184A). 

It was established that Mr. O’Brien had but three 
conferences with Miss Ross, two at the Leland Memorial 
Hospital for about 1 hour each and one at her home when 
the will was executed of approximately 1 hour. Ap- 
pellants’ claim that the admission of such evidence con- 
stituted error and they further claim that the trial 
court’s ruling in this respect was directly contrary to 
his rulings as to plaintiffs’ evidence as to mental capacity 
of Miss Ross to make a will on March 5, 1955. 

This is the same O’Brien who admitted in the trial of 
this caveat that he met in Mr. Hilland’s office with the 
other two witnesses to the March 5th, 1955 will, a few 
days before this caveat trial, and discussed certain dis- 
erepancies in their testimony at the prior preliminary 


‘issue trial (Tr. 115, 132, 135, 136, 137, 138, 140, 141, 142, 


143, 144, 145, 146, 147, 74A, 854A, 72A) Now the three 
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witnesses to Miss Ross’s second will of March 5, 1955 
were all lawyers, one of them shared offices with O’Brien, 
and there could have been but one reason for these three 
lawyer-witnesses to go to Mr. Hilland’s office, just before 
the trial of this caveat, and that was to discuss with him 
how best to meet the discrepancies in their testimony at 
the former trial, respecting the occurrences in Miss 
Ross’s bedroom on March 5th, 1955, when the new will 
was executed. 

This is the same O’Brien who testified at the first trial, 
and stuck to it, that he did not write the figure ‘‘5’’ over 
the figure ‘‘4’’ following the word ‘‘March’’ in both the 
date of the will and the date of the all inclusive power of 
attorney. He repeated this testimony in the second trial, 
(Tr. 15, 132 to 147). while the other two witnesses to the 
will testified that O’Brien did write the figure ‘‘5’’ over 
what appears to be the figure ‘‘4.’’ (714A, 734A, 74A.) 
Mr. O’Brien’s testimony on this subject at the second 

‘trial is so evasive that he both admitted and denied that 
he had done so. 

2. ‘Dr. Lawrence Malin testified that he was a gradu- 
ate of a medical college; that he had been admitted to 
practice in the State of Maryland; that he was a physi- 
clan and surgeon, and Director of the Leland Memorial 
Hospital in Riverdale, Maryland; that he had staff privi- 
leges'in several other hospitals around Washington; that 
he had seen Miss Ross about 15 times while she was in 
his hospital; and that her screaming and hollering caused 
him to direct that she either be given sufficient medica- 
tion to keep her quiet or be removed from the hospital, 
as she was disturbing other patients. The question was 
then asked of Dr. Malin whether he had formed an opin- 
ion of the rationality of Miss Ross and upon objection 
of appellee’s counsel, the court would not permit him to 
answer. A proffer of proof was then made that: 

‘‘Tf allowed to answer the question as to his ob- 
servations of her rationality the doctor would an- 
swer that her conduct was not rational.’’ (91A-98A). 

This physician having seen Miss Ross for 15 times, 
saw her just exactly five times more than did Mr. O’Brien. 
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In addition, Dr. Malin is a skilled physician and sur- 
geon of unquestionable attainments in his profession, 
whilst Mr. O’Brien is nothing but a layman who was not 
shown to be anything else than a mere tyro in the mat- 
ter of soundness of mind sufficient to make a valid will. 
Lawyers are not ipso facto medical experts. 

3. Appellants’ Witness Mozingo was on duty as a 
nurse for Miss Ross on the fateful day of March 5, 1955, 
the day the will was executed. Her duty period was from 
6:00 a.m., to around 7:00 p.m. She was a widow, the 
mother of five children who are adults. She had been 
a practical nurse ‘‘off and on’’ for twelve to fifteen 
years. She waited on Miss Ross the day of March 5th, 
bathed her, changed her clothing, helped her up and 
down on the commode, and heard her screaming and 
hollering for suppositories during the day. Mozingo 
was requested to state whether she would say that Miss 
Ross was of sound mind on March 5th but there was an 
objection from appellee’s counsel and the objection sus- 
tained. (102A-109A). A proffer of proof was made as 
follows: 

‘“We will make a proffer, Your Honor. If the 
witness were allowed to answer the question, she 
would answer in her opinion Mamie Ross on the date 
of March 5, 1955, the date the will was executed, was 


not of sound mind and capable of executing a valid 
deed or contract.’’ (110A). 


The trial court stated that it did not have the slightest 
doubt that a lay witness can testify as to mental capacity, 
if they had adequate basis for knowing it. But the court 
thought that Mr. O’Brien, who we repeat was a lay wit- 
ness, so far as is concerned the mental capacity of Miss 
Ross, was sufficiently qualified after three short confer- 
ences with her on three separate occasions of approxi- 
mately an hour each, two of which were more than ten 
days prior to March 5, 1955, while Mozingo who was with 
Miss Ross on March 5th for some twelve hours, four 
times as long as the total time Mr. O’Brien was with her, 
had not had sufficient basis for knowing her mental condi- 
tion! The appellants submit that Mozingo did have suf- 
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ficient basis for forming an opinion, after having buried 
her husband, reared five children, and had nursed for 
some twelve to fifteen years. The appellants submit that 
O’Brien, regardless of his attainments at the Bar, did 
not have sufficient experience with the testatrix to form 
an opinion. 

4. Nurse Fletcher was on duty the night of March 
4-5, 1955, immediately preceding the execution on March 
5, 1955 of the will. She was 56 years of age, a widow, 
and had seven children (Tr. 561). She testified that Miss 
Ross screamed and yelled all night long and did not go 
to sleep (145A) and, as hereinbefore stated, Fletcher 
gave her but one small pill during the entire night (143A). 
Asked if she received any instructions from any one about 
giving Miss Ross medicine, she answered: 

‘*A. Miss Taylor told me she had some supposi- 
tories there to give her if she needed them, and she 
had some kind of medicine there. I only gave her 


one little pill. What that was, whether it was—I do 
not know.’’ (143A). 
This nurse also testified that Miss Ross told her that 
she, Fletcher, was trying to take her money and that she 
was trying to beat her, Miss Ross, up. (146A). What 
with the screaming and yelling of Miss Ross and the false 
charges just stated, Fletcher testified that she telephoned 
the Adlungs and told them that she was quitting, that she 
could not stand it any longer. This was in the early 
morning. There was a complaint from Mr. Adlung about 
calling him so early and he had Fletcher talk with Mrs. 
Adlung, who advised Fletcher that she, Mrs. Adlung, 
would be at the house of Miss Ross around 8:00 am., 
to which Mrs. Fletcher stated she would not be there 
then (145A) 
Appellants’ counsel then questioned Mrs. Fletcher as 
follows: 
'_ “Q. During the time you were on duty, was Mamie 
ner aware of the things that were going on around 
er 
‘““MR. HILLAND: I object, your honor. 
“‘THE COURT: Objection sustained. 
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‘‘BY MR. HILL: In your opinion, based on your 
experience as a nurse and mother and wife, would 
you say on the date of March 5th 1955, whether 
Mamie Ross was of sound or unsound mind? 

““MR. HILLAND: I object. 

‘“‘THE COURT: Objection sustained. 

‘“‘MR. HILL: May we come to the bench, Your 
Honor? 

(Bench conference) 

‘““MR. HILL: We would like to make a proffer of 
proof: That if the witness were allowed to answer 
this question, she would say she definitely was of 
unsound mind and totally unaware of what was go- 
ing on around her.’’ (146A-147A). 

That is to say, the trial court ruled that while Mr. 
O’Brien who had been with Miss Ross on February 20 
and 25, 1955, at Leland Memorial Hospital for approxi- 
mately one hour each time and with her for about the 
same length of time on March 5th when the will and 
power of attorney were executed, could testify as to her 
soundness of mind on March 5th while Fletcher, an ex- 
perienced nurse, wife and mother could not testify as to 
her soundness of mind on the morning of the same day 
after having been with her in a professional capacity 
throughout the preceding night of March 4-5, 1955. 

5. Nurse Hebert followed Fletcher as night nurse and 
came on duty at 8:00 the night of March 5-6, 1955 and was 
on such duty but the one night. She was married, 50 
years of age, had one child, and had been a practical 
nurse since 1930, or for a period of approximately 25 
years (133A-134A). Herbert testified at some length as 
to the condition of Miss Ross the night of March 5th, 
about her screaming, beating on the wall with a small 
chamber vessel, and her demands for suppositories. She 
was questioned by appellants’ counsel as to whether, in 
her opinion, Miss Ross was of sound mind on March 5, 
1955, but the court would not permit her to answer the 
question (138-139). 

6. Nurse Hamilton was on night duty with Miss Ross 
from Sunday night, March 6th through the night of 
March 9-10, when death occurred in the early morning 
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hours of March 10th. This nurse was 62 years of age 
and had been a nurse for some 20 years (147A). This 
nurse testified that the testatrix went into a coma Tues- 
day night, March 8-9th and was ‘‘just practically lifeless”’ 
and when Wednesday morning came ‘‘she was in a com- 
plete coma’’ (149A) and never came out of the coma 
until she died (150A). Appellants’ counsel attempted to 
question her as to whether she had formed an opinion as 
to the mental soundness of Miss Ross on each of the fol- 
lowing dates, March 5, 6, 7, 8 and 9, 1955, but appellee’s 
counsel objected in each instance and the court sustained 
the same. (151A-152A). A proffer of proof was then 
made as follows: 

‘We make a proffer of the testimony in this case, 
that if the witness was allowed to answer the ques- 
tion, she would answer that Mamie Ross was totally 
incompetent to be aware of the circumstances around 
her on the days that she was present; that she was 
of unsound mind on those days, and that her opinion 


was she was of unsound mind on the date of March 
5th 1955.’? (152A). 


This nurse Hamilton was the one who testified to the 
‘‘pathetic condition of Miss Ross when the nurse came 
on duty for the first time in this case on March 6th which 
has been above quoted. (pgs. 34-35). Of course, Miss Ross 
did not get in that condition with the twinkling of an 
eye and she undoubtedly was in that condition on the 
day previous, March 5th, when the will is alleged to have 
been executed by her. 

Wholly inconsistently with the objections of appellee’s 
counsel to any testimony by Miss Hamilton as to the 
mental capacity of Miss Ross, such counsel examined 
Hamilton at quite some length concerning her opinion 
expressed in the first trial of this case that Miss Ross 
had cancer when she died. Upon cross examination, 
appelle’s counsel questioned Hamilton as follows: 

‘‘Q. You are not a registered nurse? A. No. 
But I am a trained practical nurse. 

**Q. Now you disagreed with the doctor’s diag- 
nosis of this case didn’t you? You disagreed with 
the diagnosis of tic douloureux, didn’t you? 
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‘“‘MR. HILL: I object to this. 

“THE COURT: Objection overruled. 

‘“‘THE WITNESS: I never heard the doctor’s 
diagnosis of it, but I simply said before that I 
thought she looked—she had all the symptoms of a 
person with cancer. I have nursed in the Home for 
the Incurables, and I have seen a great many cases 
of cancer. She had the nauseau and she was yellow, 
and——’”’ (Tr. 605). 


‘“*Q. And you didn’t agree with the doctor’s opin- 
ion that she died of old age? A. I certainly did not, 
if that is what you want to know. I certainly did 
not. She was not an old person. 

‘“*Q. Do you know what her age was? A. She 
was in her seventies. That is not considered old now. 
You have to get to eighty. 

“‘Q. Do you know what the immediate causes of 
her death were? A. Well, I ‘don’t know what you 
would call the immediate causes, but I do know this, 
she had hemorrhages. She had two hemorrhages 
from the vagina. She also had swelling over the 
bladder, across the bladder, and she had the symp- 
toms of a person with cancer. Yellowness of the skin 
and the nausea. 

*“‘Q. And your diagnosis was cancer? A. That 
is what I would say I thought she had; that is all. 
I am simply one person and can have an opinion. I 
am entitled to have an opinion.’’ (Tr. 606). 

Miss Hamilton, under the rulings of the court below, 
was competent to testify whether in her opinion Miss 
Ross had cancer but she was incompetent to testify as 
to Miss Ross’ mental capacity at the same time! And, 
incidentally, the opinion of Miss Hamilton is supported 
by the record. The sedatives in the form of suppositories 
and capsules or little pills were all for pain. Also, Dr. 
Johnathan M. Willians, appellee’s expert witness, testi- 
fied that tic douloureux pain does not occur with any de- 
gree of frequency at night (Tr. 1080); that nausea and 
yellow skin was ‘‘not an accompaniment of tic doulour- 
eux’’ (1081, tr.). See also his testimony on pages 1094- 
1085 of the transcript. As above stated her body was 
rushed almost immediately after her death to the under- 
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takers and there was no opportunity for interested per- 
sons to have an autopsy performed. It could well have 
been that her death was induced by cancer which would 
explain both the terrible pain and the so frequent getting 
on and off of the commode. 


(b) 
Applicable Legal Rule 

The applicable rule is undoubtedly that lay persons 
have the capacity, in proper circumstances, to testify 
with respect to the mental capacity of a testatrix or test- 
ator. 

The trial court admitted so much in his instructions to 
the jury (53A-54A). However, the court stated that he 
had not permitted certain witnesses to testify as to the 
mental capacity of the deceased testatrix because, in the 
opinion of the court, such witnesses did not know enough 
about the situation to form an opinion, and had not had 
sufficient opportunity to observe Miss Ross to form an 
opinion that should be received in this case. (54A, first 
paragraph). We do not deny that the trial court has a 
discretion in this matter, but we strenuously insist that 
the trial court not only abused that discretion in refusing 
to permit the witnesses above enumerated to testify, for 
whatever weight the jury may have given to the testi- 
mony, but unjustly discriminated against the appellants 
in this respect and thereby prejudiced the jury by making 
it appear that appellants’ counsel did not know what 
they were doing in offering such evidence! 

We repeat that the trial court permitted John J. 
O’Brien, the scrivener of the will of March 5, 1955, to 
testify that in his opinion, based on the three short times 
he saw her, two on February 20 and 25, 1955, at Le- 
land Memorial Hospital and one at her home for not 
exceeding one hour each, that she was of sound mind 
and capable of making a valid will. But contrarywise, 
the trial court refused to permit the trained physician 
and surgeon, Dr. Malin, Superintendent of the Leland 
Memorial Hospital and Nurse Riling at that hospital to 
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express any opinion in the matter. They, as well as 
nurses Mozingo, Hamilton, Hebert, Fletcher, were not 
permitted to express an opinion as to the mental capacity 
of the testatrix. Each of these nurses was on duty with 
Miss Ross for a far longer period of time than O’Brien 
had with her. They attended to her every want, even to 
bathing her, getting her up and down repeatedly to the 
commode, and it was the business of each of them to 
minister to the sick and dying. 

We think that such testimony of all of these witnesses 
was surely admissible in evidence for whatever weight 
the jury might have given it under proper instructions 
and that there is simply no rational basis for the discrim- 
ination of the trial court in accepting the opinion of 
O’Brien and refusing to accept the opinions of Hamilton, 
Mozingo, Fletcher, and Hebert, particularly in the feeble 
condition of Miss Ross from about the time she entered 
the Leland Memorial Hospital on February 8th to her 
death at her home on March 10th. Some of these wit- 
nesses, Taylor, Hebert, and Hamilton prayed for, and 
with, the testatrix. They had no cause to be biased 
or prejudiced in their testimony, and it seems to be amply 
established that Miss Ross steadily became worse with 
each passing day during the period in question until her 
death. For Taylor’s testimony as to the physical con- 
dition of Miss Ross immediately after her return home on 
February 28, 1955, when Taylor went on duty, see 154A- 
155A). Hamilton’s description of her condition a few 
days later has been quoted above (pgs. 34-35). 

We respectfully, but firmly, submit, that the action of 
the trial court in rejecting the proffered evidence of al- 
most all of the disinterested lay witnesses produced by the 
appellants constituted reversible error. The trial court’s 
rulings were particularly prejudicial when it is remem- 
bered that the Adlungs had sole charge of testatrix and 
that witnesses produced by appellants were the sole 
disinterested witnesses who could testify as to the con- 
dition of the testatrix at almost the very moment of the 
execution of the March 5th will. These nurses were not 
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only disinterested but the best witnesses available as to 
her then mental condition. Of all the nurses who were on 
duty for but one shift, of some 12 hours each, all were 
hired and fired by Adlung with one exception, that of 
Mrs. Fletcher, who quit because she no longer could stand 
the strain of the job. 

The leading case in this jurisdiction on the point seems 
to be Turner v. American Security & Trust Company, 
29 App. D.C., 467, affirmed 213 U.S. 257, 260. In the mat- 
ter of the testimony of lay witnesses the Court of Appeals 
stated: 


‘¢ After the witness has stated such particulars as 
he can remember, the ordinary lay witness is per- 
mitted to sum up the total remembered and unre- 
membered impressions of the senses by stating the 
opinion they produce. 

‘‘No rule can be laid down as to just what class of 
facts will lay a sufficient foundation to entitle a lay 
witness to express an opinion as to the mental condi- 
tion of a testator—admissibility depends upon the 
circumstances—and is largely within the legal discre- 
tion of the trial court. 

Mr. Justice Moody in his affirming opinion for the court 
stated in 213 U.S. at page 260 that: 


‘‘The rule governing the admission of testimony 
of this character which has been prescribed by this 
court for the courts of the United States is easy of 
statement and administration. Where the issue is 
whether a person is of sound or unsound mind a lay 
witness who has had an adequate opportunity to ob- 
serve the speech and other conduct of that person 
may, in addition to relating the significant instances 
of speech and conduct, testify to the opinion on the 
mental capacity formed at the time from such ob- 
servation (Citing cases). In no other way than this 
can the full knowledge of an unprofessional witness 
with regard to the issue be placed before the jury, 
because ordinarily it is impossible for such a witness 
to give an adequate description of all the appearances 
which to him have indicated sanity or insanity. Such 
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testimony has been well prescribed as a compendious 
mode of ascertaining the result of the actual observa- 
tions of witnesses. Ordinarily, and perhaps neces- 
sarily, the witness in testifying to his opportunities 
for observation and actual observation, relates more 
or less in full the instances of his conversation or 
dealings with the person whose mental capacity is 
under consideration, and it is, of course, competent, 
either upon direct or cross examination, to elicit these 
instances in detail.’’ 


The examination and cross examination of the above 
named witness whose testimony on mental capacity of the 
testatrix was either rejected or received in one instance 
placed in the record in detail their opportunities for ob- 
serving, etc., the testatrix and also their observations. 
We submit that with the exception of O’Brien the oppor- 
tunities were more than adequate, considering the terrible 
condition of the testatrix. That condition had greatly 
worsened between February 20 and 25 and March 5, 
1955 in the case of O’Brien and as compared with the 
descriptions, not denied, of her condition on February 
28th as related by Taylor and on the night of March 
4-5th as related by Fletcher and on March 6th as related 
by Hamilton. 

The Supreme Court in 213 U.S. in the Turner case 
pointed out that while the qualification of such lay wit- 
nesses was largely in the sound discretion of the trial 
court, it also pointed out that there could be a plain 
abuse of such discretion and that in such event the re- 
viewing court should correct the same, pages 261-262. 
Compare Macafee v. Higgins 31 App. D.C. 355; Hagerty 
v. Olmstead, 39 App. D.C. 170; Insurance Co. v. Rodel, 
95 U.S. 232 and Conn. Mutual Life Insurance Co. v. Lath- 
ron, 111 U.S. 612-619. In the latter case the court stated: 

‘“Whether an individual is insane is not always 
best solved by obstruse metaphysical speculations, 
expressed in technical language of medical science. 
The common sense, and we may add, the natural in- 
stincts of mankind, reject the supposition that only 
experts can approximate certainty upon such a sub- 
ject. There are matters of which all may have their 
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more or less knowledge, according to their mental 
capacity and habits of observation; matters about 
which they may and do form opinions, sufficiently 
satisfactory to constitute the basis of action.’’ 

Moreover, nurses Fletcher, Mozingo, Hamilton and He- 
bert were not ‘‘lay persons’’ in the strict sense of the 
word.’ They were practical nurses, each of long ex- 
perience in nursing ill persons. But if expert witnesses 
be needed, appellants produced the same in the person of 
Dr. John R. Cavanagh, who was and is a member of 
the D. C. Mental Health Commission and long experienced 
as a psychiatric physician. (Tr. 774776) On the basis 
of facts assumed in a hypothetical question asked him, 
he testified that Miss Ross was of unsound mind on 
March 5, 1955, and lacked mental capacity to make a 
valid will or deed. (Tr. 804). 

Counsel for the appellants do not cite the foregoing for 
the purpose of suggesting that this Court retry the case 
on the basis thereof. We cite the same for the sole 
and only purpose of bringing before this Court the 
errors we believe the trial court committed in the ex- 
clusion from the jury of the opinion testimony of these 
nurses as to mental capacity of Miss Ross on March 5, 
1955 which could not have failed to adversely influence 
the jury in its verdict in favor of appellee. 


IV 


The District Court erred in refusing to admit evidence 
showing the status of the Mamie Ross will of February 
7, 1955 on the date of this second trial, or to instruct 
the jury with respect thereto. 


On this second trial, involving certain issues, the ap- 
pellant was not permitted to make any showing whatever 
to the jury that there had been a previous trial in the 
case before a jury on the issue whether or not Mamie 
Ross, herself, tore up and destroyed her February 7, 
1955 will at the time she executed her March 5, 1955, will. 
O’Brien had testified in the first trial to the effect that 
Mamie Ross, herself, tore up her will of February 7 
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and gave him the pieces which he took to his office and 
placed in his waste paper basket. The jury found that 
she did not tear up her will (34A, 37A). In the second 
trial, Mr. O’Brien repeated his testimony that he gave 
the February 7th will to Miss Ross, when he was alone 
with her on March 5, 1955, and that she destroyed the 
will in his presence by tearing it and he took the pieces 
to his office and placed them in the waste paper basket 
(864A). At that time and place counsel for appellants 
approached the bench where the following took place out 
of the hearing of the jury: 


‘“‘MR. HILL: I want to ask the witness, to go 
to his credibility, whether or not the jury didn’t find 
that this will he says was torn was not torn. 

“‘MR. HILLAND: That is objectionable, clearly. 

‘THE COURT: Yes. I think so. I will sustain 
the objection. 

““MR. HILL: Will you give me an exception, 

lease? 

“THE COURT: Surely. You may have an excep- 
tion to all my rulings. 

“‘MR. HILL: I would like to say one more word. 
I have to tell the jury, I think, that this will is in 
full force and effect. I think I have to do that, be- 
cause they would naturally assume, if I don’t do that, 
that that will was torn and is out. 

‘“‘MR. HILLAND: I don’t think so at all. 

‘“‘MR. HILL: I think I have a right to go into 
the credibility of this witness. 

“THE COURT: No. I don’t think so. I will 
sustain the objection (86A-87A). 


“THE COURT: Yes, The only issue before this 
Court now is with respect to the second will. I will 
eee the objection to any reference to the first 

MR. HILL: But the credibility of the witness’ 
testimony? 

“THE COURT: I have ruled on that.’’ (87A). 

The verdict of the jury in the first case and the judg- 
ment entered on the verdict were then, and are now, mat- 
ters of public record (35A-37A) and the credibility of a 
witness is always in issue in any trial as we have above 
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shown (pg. 33). We insist that it was grave error for 
the trial court to exclude this evidence, particularly when 
there was no other living soul who knew the facts of what 
took place in the bed chamber of Miss Ross on March 5, 
1955 when she was alone with O’Brien. 


V 


The District Court erred in the admission of evidence 
by Dr. Little and by Dr. Williams, Dr. Little being her 
attending physician at the time of her death and for 
some years prior thereto, and Dr. Williams having oper- 
ated on her in January 1955, for tic douloureux. 


(a) 
Summary of Evidence 

Dr. A. B. Little, had been, as above stated, the attend- 
ing physician of the testatrix for some years prior to her 
death and he attended her to the time of her death 
(175A). At first Dr. Little made professional calls on 
Miss Ross twice a week, on Tuesdays and Fridays, and 
commencing during the last two or three months he visited 
her'more or less irregularly ‘‘three or four times a week”’ 
(175A, 176A). Dr. Little was also a beneficiary under 
the March 5, 1955 will, with a legacy of $500, but was 
not a beneficiary under the prior will of February 7th. 

He was called to the witness stand by the appellee (Tr. 
1086) and counsel for appellants objected to him testify- 
ing on the ground that by statute he was disqualified. 
The argument pro and con and the rulings of the court 
are too extended for printing in the record and they are 
too long to print in this brief. They will be found, com- 
mencing at page 1086 and extending to page 1094 of the 
transcript, prior to the commencement of the examination 
of this physician. Commencing on page 1095 and extend- 
ing to 1109 of the transcript will be found his testimony, 
interspersed with objection after objection, most of which 
were overruled. This testimony is printed in the record. 
(174A-183A). 
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This witness was permitted by the trial court to testify 
to the jury that he made more frequent visits to her after 
she had the attack of tic douloureux; that she had been 
in a number of hospitals and rest homes which he named; 
that he had a conversation with her about her will; that 
she was in her own home when she first had such con- 
versation and she asked him to call a bank, the American 
Security & Trust Company, to send out a lawyer to make 
the will (this latter testimony is obviously in error, be- 
cause she was at the Adlung home when he telephoned 
to said bank; Mr. Tolley was sent there and took her 
instructions there; and the will was executed there on 
February 7th. Thereafter from February 8 to 28, 1955 
she was in the Leland Memorial Hospital). 

Dr. Little testified that all of his visits were ‘‘tech- 
nically professional visits’’; that he had frequent non- 
professional conversations with her; that she liked to talk 
politics; that she disliked two named recent Presidents 
of the United States and had nothing kind to say about 
them; that she spoke of her ‘‘so-called friends’? who 
wouldn’t come to see her; ‘‘that is the reason she going 
to leave everything—’’; That she ‘‘was always discussing 
her friends, her so-called friends, unfavorably, most of 
them; she talked about the Adlungs going away on week- 
ends frequently ‘‘because she seemed to think they were 
her only friends’’ and there was more of this so-called 
nonprofessional conversations related by Dr. Little. He 
testified in answer to a question asked him by the court, 
the question and answer being as follows: 

‘““THE COURT: Doctor, as I understand it, on all 
of the occasions that you saw Miss Ross, you went 
there in your professional capacity, and your conver- 
sations with her of a personal nature occurred ac- 
cording to your testimony, because she wanted some 
one to talk with and extended your visits beyond 
that which was necessary for your professional at- 
tendance upon her. Is that correct. 

‘“‘THE WITNESS: That is correct.’? (175A-183A). 

These alleged non-professional conversations with Mrs. 
Ross did not continue during the last two to three months 
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before she died (180A), which conversations ended about 
the time she went to Leland Memorial Hospital on Feb- 
ruary 8th and her death on March 10. 

This Doctor Little was also permitted to testify that he 
had a conference with Miss Ross and Mr. and Mrs. Ad- 
lung about her going to Garfield Hospital (181A) and it 
appears in the evidence that Dr. Jonathan M. Williams 
operated on her there in January 1955 for the pains in 
her head (173A), the alleged tic douloureux; to which 
disease or affliction, Dr. Little referred to twice in his 
testimony (175A, ‘‘tie douloureux struck her’’; 180A, 
‘‘but when that tic douloureux came along’’—). 

At the conclusion of Dr. Little’s testimony, the follow- 
ing took place: 

‘“‘MR. HILL: Your Honor, I move that all refer- 
ence to conversations of what he discussed with 
Mamie Ross at times when he was there on profes- 
sional visits be stricken. 

‘“‘THE COURT: It will be denied’’ (183A). 

Dr. Jonathan M. Williams was likewise called by the 
appellee as an expert witness and he testified at length 
as to the painfulness of tic douloureux. At the outset 
appellants’ counsel inquired of Dr. Williams whether he 
had ever had Mamie Ross as a patient and he answered 
in the affirmative that he had her as a patient in Gar- 
field Hospital and operated on her in January 1955 for 
her tic douloureux. He was unable to fix the exact date 
(172A4-173A). Thereupon counsel for appellants objected 
to Dr. Williams but the objection was also overruled. The 
pertinent part of the record as to this is as follows: 

‘““THE COURT: I don’t understand that Mr. Hil- 
ee intended to show that this doctor attended Miss 

OSS. 

‘“‘MR. HILL: Yes. But I want to object to it be- 
cause I don’t think he has a right under the statute. 

| She was his patient and he got confidential informa- 


tion from her. 
_ “MR. McGUIRE: We have a memorandum here 


on it. 
‘““THE COURT: Yes, I know. 


a* 4a 


EsGce Tr Vea? Se ue 
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“T don’t think that the prohibition of the statute 
would prevent this doctor from testifying as to the 
symptoms of tic douloureux, as to the characteristics 
of it. 

‘“‘MR. HILLAND: The statute limits it to the in- 
sag of a confidential nature which was neces- 


OTHE COURT: Let me get this clear, Mr. Hil- 
land. I gather from your opening inquiry of the 
doctor that you were putting him on as an expert 
without relation to his having attended Miss Ross. 

““MR. HILLAND: That is right. 

‘“‘THE COURT: And you were inquiring of him, 
at least I assumed you were, as an expert to describe 
tic douloureux. 

“MR. HILLAND: That is all. 

“THE COURT: And any symptoms which could 
se rad doctor, for that matter, any expert in the 

eld? 

‘““MR. HILLAND: That is right. 

“THE COURT: Without developing that he was 
Leo ‘imi physician of Miss Ross?’”’ (173A- 
174A). 

There is more of this colloquy but we do not have 
space to quote it all. Infra there is cited testimony of 
this physician that yellowness of skin, frequent action of 
the bowels or bladder, screaming and hollering at night 
are not symptoms of tic douloureux (Tr. 1080-1081). He 
had previously testified that: 

‘*Tic douloureux strangely enough, usually and for- 
tunately, too, usually doesn’t occur so much as night, 
once a person gets to sleep; he is not awakened too 
much by the pain; but it is mostly a pain in the day- 
time, when a person is up and around, but not so 
much at night.’’ (Tr. 1068). 


Every Nurse who attended Miss Ross, except one, has 
testified that she screamed and hollered for suppositories, 
that is, for sedatives until she got them, whether night 
or day, then slept a little while, awakening to demand 
more suppositories. It is certain that Dr. Williams’ oper- 
ation on Miss Ross was very unsuccessful because she 
screamed and hollered for suppositories, ‘‘dope’’ or 
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‘‘hypos’’, from shortly after she entered Leland Me- 
morial Hospital until two days before she died on March 
10th while in a coma for the last two days and nights. 
The one nurse, Mrs. Duff, on day duty commencing March 
8th testified that she did not scream and holler. This 
nurse also testified as to conversations she had with Miss 
Ross on March 8th. (Tr. 968-969). And of all things, 
she said she discussed her southern accent with Miss 
Ross on that day. (Tr. 968-969). Miss Hamilton testified 
that Miss Ross went into a coma on March 8 and a deep 
coma on March 9 from which she never recovered. (pgs. 
149A4-150A). 


(b) 
The applicable legal rule. 

The applicable legal rule is stated in Title 14, Section 
308, D.C. Code, 1951, in pertinent part as follows: 

‘‘In the courts of the District of Columbia no 
physician or surgeon shall be permitted, without the 
consent of the person afflicted, or his legal represen- 
tative, to disclose any information, confidential in 
nature, which he shall have acquired in attending a 
patient in a professional capacity and which was 
necessary to enable him to act in that capacity, 
whether such information shall have been obtained 
from the patient or from his family or from the 
person or persons in charge of him.”’ 

This section has two, and only two, exceptions, they 
both relate to criminal cases and obviously are not ap- 
plicable here. 

The person afflicted, Miss Ross, is now dead and, of 
course, she can not give her consent to these two physi- 
cians testifying as they did in this case. She had no 
legal representative who could give such consent. In 
Sher v. DeHaven, 91 U.S. App. D.C. 257, 199 Fed. (2) 
777, in an opinion by Judge Miller, an extract from the 
learned opinion of Chief Judge Groner in Labofish v. 
Berman, 60 App. D.C. 397, 55 Fed. (2) 1022, 1025 is 
quoted. That extract, quoted from the latter case is as 
follows: 
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‘¢ * * * as has been heretofore stated a number of 
times * * * under a District of Columbia statute on 
the subject, a physician may not be permitted to 
testify (except by the consent of the patient or his 
legal representatives) as to any matter which has 
come to his knowledge strictly out of his professional 
relationship to the patient. * * * We do not under- 
stand this language to make the physician ineligible 
as a witness under all circumstances, for instance, 
we think it clear that he may testify as to his 
employment by the patient, and, by virtue of the stat- 
ute to which we have referred, in passing upon the 
first exception, to the time, place, and cause of death, 
because the law makes this a public record. But as 
to all knowledge or information acquired through dis- 
closures made by the patient, as well as information 
obtained through his observation or examination of 
the patient and to all inferences and conclusions 
drawn therefrom, we think that the statute seals his 
lips and this because the relationship of itself is and 
ought to be in its nature confidential.’’ 

In Taylor v. United States, 97 U.S. App. D.C., 373, 222 
Fed(2) 398, it is stated that the statute in question: 

‘< * * * forbids disclosure by the physician of any 
information obtained by him in his professional 
capacity.”’ 

Most, if not all, of the information Dr. Little obtained 
from Miss Ross and related on the witness stand was 
obtained by him in his professional capacity. He ad- 
mitted that his calls on Miss Ross were professional calls 
and that she talked with him while he was there. Had 
he not been her physician he would not have been there 
and would not have been talking with her and she would 
not have been giving him her confidences. What is more, 
in these days of medicine, surgery and psychiatry being 
so closely interwoven and related and it being understood 
that mental illness may cause physical illness and vice 
versa, no one can tell where the one leaves off and the 
other begins. Counsel for the appellee here attempted 
to sell Judge Youngdahl the idea, which he did succeed 
in selling to Judge McGarraghy, that the physician could 
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testify to information, observations, etc., he obtained from 
the patient in a nonprofessional capacity but Judge 
Youngdahl rejected the same. In doing so, Judge Young- 
dahl stated: 

‘THE COURT: If the court of appeals has drawn 
the inference that is one thing, or just your own 
inference, it doesn’t strike me as having any support 
at all; the line of demarkation between physical and 
mental is so fine I don’t think you can departmental- 
ize it at all. It is either there or it isn’t. You can’t 
separate it into compartments and say it isn’t priv- 
ileged as to some and not others, when the very 
information he gained was from the fact that he was 
treating her. Do you suppose he is going to testify 
she was of unsound mind at the time?’’. (Tr. 80 in 
first trial). 

We think that Judge Youngdahl’s statement is most 
sound. It is certain that the adoption of the action of 
Judge McGarraghy, in admitting the testimony of Drs. 
Little and Williams, will open a Pandora’s Box of litiga- 
tion and appeals in these caveat of will cases. It is cer- 
tainly not now the law that a physician or surgeon who 
attended a deceased person may be called as a witness in 
a caveat proceeding and in his testimony go beyond the 
limits stated by Chief Judge Groner in the above quoted 
extract from his opinion in the case of Labofish v. Ber- 
man. It could well be that the temptation to a physician- 
beneficiary under a will to shade his testimony to sustain 
the will would be irresistible to some physician-witnesses 
and in any event, the statute above quoted is quite plain 
in its prohibition of the admission of such testimony ex- 
cept to the very limited extent stated by Chief Judge 
Groner. 

As to the testimony of Dr. Williams, he readily ad- 
mitted, when questioned, that he operated on the testa- 
trix in January 1955, approximately two months before 
her death, for tic douloureux but he also readily admitted 
that if a person had the symptoms of yellowness of skin, 
naseau, very frequent use of the commode, day and night, 
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screaming and hollering through the night, as well as in 
the day time, they were not the accompaniment of tic 
douloureux (Tr. 1080-1081). It is established by the evi- 
dence that this testatrix did have such symptoms and the 
giving to her every four hours of sedative suppositories 
by insertion in the rectum would indicate, in our opin- 
ion, that the testatrix suffered from the pains of cancer 
as stated by Nurse Hamilton. This Doctor Williams 
testified positively that the frequent discharge of urine 
would not be in any way related to tic doulourex (Tr. 
1081). It has been established by the evidence that Miss 
Ross was getting on and off of the commode at frequent 
intervals from at least the time she entered Leland Me- 
morial Hospital on February 8th until she died March 
10th. 

We insist that Dr. Williams was incompetent to testify 
in this case because of the bar of the District of Co- 
lumbia statute excluding the testimony of physicians and 
surgeons who have treated a patient, except for the ex- 
ceptions enumerated by Chief Judge Groner in the above 
cited Labofish v. Berman case. 

For the information of this Court we state that Dr. 
Williams was permitted to testify in the first trial before 
Judge Youngdahl, who excluded Dr. Little. Counsel for 
appellants here did not know at the time that Dr. Wil- 
liams had performed an operation on Miss Ross in Janu- 
ary 1955, and the transcript of the record of that trial 
shows that this fact was not mentioned by counsel for 
the appellee when said physician-surgeon was offered as 
an expert witness and he remained silent as to that fact! 


VI 


The District Court erred in permitting the highly 
prejudicial conduct of appellee’s chief counsel in the 
presence of the jury and to which the plaintiffs objected. 


(2) 
Statement of the Evidence 


The testatrix died during the early morning hours of 
March 10, 1955. The petition for probate of the second 
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will dated March 5, 1955, was filed on March 29, 1955, by 
John J. O’Brien as attorney for Mr. Adlung (14A-16A). 
On March 27, 1955, there was filed by O. R. McGuire and 
V. O. Hill a petition for caveat on behalf of the appellants 
in this case (17A-19A). Witness Leapley, being on the 
witness stand in this case, was interrogated by appellee’s 
chief counsel as to a meeting attended by these appellants 
and others in the office of Mr. Benton C. Tolley, Jr., the 
scrivener of the first will dated February 7, 1955. The ex- 
act date of the meeting in Mr. Tolley’s office does not ap- 
pear in the record but it was prior to the filing of the 
caveat and after the filing of the petition for probate. 
Mr. Leapley was questioned as follows by appellee’s chief 
counsel: 


“Q. After you were in Mr. Tolley’s office, you em- 
ployed Colonel McGuire, did you not? <A. Yes, sir. 
Did you authorize him to call Mr. and Mrs. 


there at the time. 
| “Q. Who introduced you to Colonel McGuire? 
A. Mr. Tolley. 
“Q. What? A. Mr. Tolley. 
“Q. Mr. Tolley? A. Yes. 
“Q. So that— and where did Mr. Tolley introduce 
you to Colonel McGuire? A. At his office. 
 “Q. When? A. That was the evening that we 
were all there and discussed this will. 
_ “Q. What other lawyers were there? A. I don’t 
recall any one that was in on this particular meeting. 
_I know there was a Mr. Larson in that office, but I 
don’t think he was particularly in on this conversation 
eo) * * * ® 


“Q. Now, after Mr. Tolley called you and brought 
you five plaintiffs and the others into his office and 
there introduced you to Colonel McGuire, he no longer 
appeared in this case did he? A. No; not that I 
know of. : 
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“Q. Now, when your petition for a caveat against 
this will was filed, Mr. Tolley’s name doesn’t appear 
as a lawyer in it, does it? A. Well, I don’t know. 
I have never seen it. I don’t know anything about it. 

“Q Isn’t it a fact, Mr. Leapley, that right now is the 
first time and place that you ever disclosed that you 
were introduced to Colonel McGuire by Mr. Tolley? 
A. You say the first time what? Let me hear that 


again. 

MR. McGUIRE: Your Honor; I object to that 
statement. If they want to know anything about my 
relationship to the case, I am perfectly willing to state 


1t. 

THE COURT: Objection overruled. 

MR. McGUIRE: It is immaterial and irrelevant, 
and I have an objection to that. 

THE COURT: Overruled. (168A-169A). 

MR. HILLAND: Iam enquiring about Mr. Tolley’s 
relationship to the case now.” 

There is more of this cross examination but space does 
not permit it being quoted in full. As this Court may 
verify, a fair summary of the balance of the cross exam- 
ination concerning the matter at pages 159A to 171A is 
that an attempt was made by appellee’s said counsel to 
make it appear to the jury that Mr. Tolley had an interest 
in whatever fee might be earned by McGuire and his as- 
sociate Hill in this case and that it was in some manner 
reprehensible for appellants, their counsel, and Mr. Tolley 
not to disclose that Mr. Tolley had an interest in the case! 
A complete answer to that is that something can not be 
disclosed which never existed. 

During the course of Mr. Hilland’s argument to 
the jury he devoted what amounts to approximately 314 
printed pages of the record (186A-189A) to this incident 
and to the failure of Mr. Tolley to volunteer the facts in 
the matter, he not having been at any time questioned with 
respect thereto. The statement that “Colonel McGuire 
and Mr. Hill are handling this case for Mr. Tolley, or, to 
put it another way—he is handling it through them”; 
“And why would he so testify? Because he is a lawyer in 
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the case. That is why” (189A); that Mr. Tolley had an 
“interest” in saying that as to the cancellation of the loan 
on Mr. Leapley’s home; that Mr. Tolley “concealed his 
interest, ladies and gentlemen, from Mr. Kindness” etc., 
are each and all without one shred of truth or one shred of 
evidence in this record to that effect, or from which an 
inference to that effect could be drawn. 


(b) 
The Applicable Law 


(1) In the first place, all of this evidence on cross ex- 
amination—as to Mr. Tolley, the conference in his office, 
and the entry of McGuire and Hill into the case to rep- 
resent the appellants—was clearly inadmissible and irrele- 
vant. It was also immaterial whether Tolley did or did 
not introduce these appellants and others to McGuire. 
The sole and only purpose was to create an impression in 
the minds of the jury that Tolley, McGuire and Hill had 
entered into some kind of conspiracy to prosecute the 
caveat proceedings to be instituted. MHilland stated 
(187A) to the jury that as to the conference and the 
introduction; ‘‘That is when this case originated, and 
that is when, ladies and gentlemen, this litigation was 
stirred up and when it began’’. We repeat on our honor, 
that there is not a shred of evidence in the record to that 
‘effect and there is not a word of truth in it. 

(2) This is not the first demogogic appeal which has 
been made to a jury in the District of Columbia Courts. 
The leading case on the subject is Viereck v. United 
States, where a demogogic appeal to a jury was followed 
by ‘a verdict of guilty, which this court affirmed, and 
which the Supreme Court of the United States reversed 
in 318 U.S. 236-253, wherein that court noted that Gov- 
ernment trial counsel ‘‘indulged in an appeal wholly 
irrelevant to any facts or issues in the case, the purpose 
and effect of which could only arouse passion and preju- 
dice.”” In reversing the case, the Supreme Court quoted 
from Berger v. United States, 295 U.S. 78 that counsel: 
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may prosecute with earnestness and vigor— 
indeed he should do so. But while he may strike hard 
blows, he is not at liberty to strike foul ones. It is 
as much his duty to refrain from improper methods 
calculated to produce a wrongful conviction as it is 
to use every legitimate means to bring about a just 
one”. 


Of course, counsel for appellee could have tried to im- 
peach the testimony of Mr. Tolley but that was not even 
attempted. No basis whatever was established, or at- 
tempted to be established for impeachment. The whole 
episode in the cross examination of Mr. Leapley and in 
the argument to the jury was designed, it is believed, to 
prejudice the jury. No legal or ethical right of either 
the Adlungss or of their counsel was infringed in any man- 
ner whatever; who became counsel for the appellants in 
this case had no relation whatever to the legality of 
either the February 7th or March 5th will, the latter of 
which the appellee was then trying to have probated. 
Under the facts and circumstances of this case such ac- 
tion on the part of chief counsel for the Adlungs consti- 
tuted gross misconduct in the presence of the jury, not 
only in conflict with the ethical standard applied by the 
Supreme Court of the United States in both the Berger 
and Viereck cases but wholly irrelevant, immaterial, and 
inapplicable to any issue involved in the litigation. The 
trial court grossly erred in overruling the objections of 
appellants’ counsel to that line of questions. 


ce * © 
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CONCLUSION 


The repeated rulings of the trial court in its exclusion 
of testimony of lay witnesses as to the mental capacity 
of the testatrix were not only in error but they greatly 
prejudiced appellants case before the said jury. Further- 
more the failure and refusal of the trial court to clearly 
instruct the jury that the law presumes the Adlungs have 
been guilty of the exercise of undue influence and coer- 
cion, and the erroneous rulings of the trial court, here- 
inbefore enumerated have resulted in a gross miscarriage 
of justice. It is unthinkable that a will obtained under 
the hereinbefore related circumstances would be per- 
mitted to stand as a valid will. 

For any or all of the reasons above stated the judg- 
ment on the verdict in this case should be reversed and 
the case returned to the court below for further pro- 
ceedings consistent with law. 


Respectfully submitted, 


O. R. McGume 
V. O. Hix 
Attorneys for appellants. 
Ivy Lee BucHanan, 
Of Counsel. 
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RESTATEMENT OF QUESTIONS PRESENTED* 


I. In a will contest, where a confidential relationship 
_ existed between the testatrix and defendant at the time the 
will was executed, was the burden of proof on the issue of 
- undue influence, duress or coercion on the plaintiffs or 
defendant? 


II. (a) Did the trial judge err in excluding evidence 
offered by appellants to impeach testimony of the lawyer 
- who drafted the contested will where his testimony was 
elicited on cross-examination by counsel for appellants and 
related to collateral issues and the evidence offered in 

impeachment was incompetent? 


(b) Did the trial judge err in excluding testimony offered 
by appellants to impeach testimony of the appellee which 
was not an assertion and/or not in conflict with the ex- 
cluded testimony? 


III. Did the trial judge abuse his discretion in refusing 
to permit lay witnesses to express their opinions concerning 
the mental condition of the testatrix where, after hearing 
their testimony of their limited observation of testatrix, 
the trial judge concluded that the witnesses had not ob- 
served the testatrix sufficiently at the time to be qualified 
to have an opinion as to her mental capacity? 


IV. (a) Did the trial judge err in excluding evidence 
offered by appellants to impeach testimony of the lawyer 
who drafted the contested will where his testimony was 
elicited on cross-examination by counsel for appellants 
and related to a collateral issue and the evidence offered in 
impeachment was incompetent? 


(b) Was evidence that, in the trial of the issue, a jury 
had found that the testatrix’s will of February 7 was not 
torn by the testatrix, relevant or material to any of the 
issues relating to her will of March 5, where there was no 
longer any issue or contention concerning the appellants’ 
right to contest the will of March 5? 


* The questions presented are restated and renumbered in the order in which 
they appear in the appellants’ argument and the index thereof. 











V. (a) There is no question that as to Dr. Little, who 
attended the testatrix, the physician-patient privilege cre- 
ated by Section 14-308 of the District of Columbia Code, 
1951 Edition, was applied by the trial judge. The trial 
judge’s ruling in that regard was in favor of appellants and 
against the contentions of appellee. 


{b) Was the testimony of Dr. Williams, who was called 
and examined by counsel for appellee solely as an expert 
witness on the nature of a physical ailment known as Tic 
Douloureux, within the physician-patient privilege created 
by Section 14-308 of the District of Columbia Code, 1951 
Edition, where counsel for appellants during cross-exami- 
nation of the doctor concerning his qualifications as an 
expert, elicited testimony that about two years previously 
the doctor had operated on the testatrix for an undisclosed 
purpose, and where the doctor did not disclose any infor- 
mation, confidential or otherwise, which he had acquired 
in attending the testatrix in a professional capacity? 


VI. Was it misconduct on the part of counsel for ap- 
pellee (1) to discover through cross-examination of one of 
the appellants that a lawyer witness for appellants had by 
his extrajudicial conduct demonstrated an interest in the 
case which he had failed to admit or disclose when cross- 
examined concerning his interest, and (2) to argue in his 
summation that the evidence showed the witness was not 
entitled to the jury’s confidence? 
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IN THE 


United States Court of Appeals 


For THe District oF Cotumsia Circuir 
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Anna E. Gorruarpt, Rose E. Hacan, Ricnarp L. Leapuey, 
Vircinia Leaptey, anp Anita McCann, Appellants, 


Vv. 


Grorce A. ApLunG, Appellee 





Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


The testatrix, Mamie Ross, died in the District of Colum- 
bia on March 10, 1955, leaving a last will and testament 
dated March 5, 1955, in which the appellee was named 
executor. Appellee offered the will for probate, and ap- 
pellants filed a petition for a caveat. The appellants were 
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not heirs of the testatrix... The right of appellants to 
contest the will of March 5, 1955, rested solely on the fact 
that they were named beneficiaries in a will dated Febru- 
ary 7, 1955. Appellee’s amended answer to appellants’ 
petition for a caveat contested the right of appellants to 
contest the will of March 5, 1955, alleging that the will of 
February 7, 1955, under which the appellants based their 
right to contest the will of March 5, 1955, had been revoked 
by tearing the same by the testatrix herself. (10A-20A, 
30A-33A)* 


In accordance with the decision of this Court in Werner 
v. Frederick, 68 App. D.C. 158, 94 F. 2d 627, a preliminary 
issue was framed to determine whether or not the will of 
February 7, 1955, had -been revoked by tearing the same by 
the testatrix herself. (33A-34A) That issue was resolved 
in favor of the appellants. (35A-37A) Since the resolu- 
tion of that issue in favor of the appellants, there no 
longer has been any issue or contention concerning the 
appellants’ right to contest the will of March 5, 1955. 
Accordingly, six issues raised by the appellants’ petition 
for a caveat were framed. Issues 1 and 2 related to due 
execution of the will of March 5, 1955, Issue 3 related to 
testamentary capacity, Issue 4 related to fraud and deceit, 
Issue 5 related to undue influence, duress and coercion and 
Issue 6 was whether the will of March 5, 1955, was the last 
will and testament of the testatrix. Appellee objected to 
the framing of Issue 2 on the ground that it was included 
in Issue 1, and to the framing of Issue 4 on the ground that 
there was a directed verdict on the issue of fraud and 
deceit in the trial of the preliminary issue, there having 





1 There was no evidence that the testatrix was survived by any heir. The 
only evidence on that subject was that she always had said that she had no 
relatives. (14 and 94) There was no evidence to support the contrary state- 
ment on page 3 of Appellants’ Brief. 


* Numerals followed by the letter ‘‘A’’ refer to page numbers in Appel- 
lants’ Appendix and those not followed by the letter ‘‘A’’ refer to page num- 
bers in Appellee’s Appendix. 
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been no evidence of fraud and deceit, and, therefore, the 
ruling in the trial of the preliminary issue was res judicata 
as to the issue of fraud and deceit. (37A-38A) 


An order of the District Court aligned the appellants as 
the parties plaintiff and the appellee as the party defend- 
ant. At the close of the plaintiffs’ evidence, the trial 
judge directed a verdict for the defendant on Issues 1 and 
2 relating to due execution of the will of March 5, 1955, and 
Issue 4 relating to fraud and deceit, making the same rul- 
ing that the judge presiding at the trial of the preliminary 
issue made, that there was no evidence of fraud or deceit. 
(43A and 133) Appellants’ statement of points does not 
allege any error in these rulings. 


Issue 3 relating to testamentary capacity, and Issue 5 
relating to undue influence, duress or coercion, and Issue 6 
which related to the question of whether the will of March 
5, 1955, was the last will and testament of Mamie Ross, and 
the answer to which was dependent upon the jury’s ver- 
dicts on Issues 3 and 5, were submitted to the jury under 
appropriate instructions. The jury’s verdict on Issue 3 
was that the testatrix had testamentary capacity, and on 
Issue 5 that there was no undue influence, duress or coer- 
cion, and on Issue 6 that the will of March 5, 1955, was the 
last will and testament of Mamie Ross. The District Court 
entered a judgment admitting the will of March 5, 1955, to 
probate, and granting letters testamentary to appellee. 
(424-444, 47A-61A) 


Appellants’ statement of points does not raise any ques- 
tion concerning the sufficiency of the evidence to support 
the verdicts of the jury on the issues of testamentary 
capacity and undue influence, duress or coercion. How- 
ever, asummary of the appellee’s version of the case, which 
is shown in detail in the appendix to this brief, may serve 
to clear up some misconceptions of the case which might 
result from a reading of the appellants’ brief. (2-329) 











4 


The friendship between the testatrix and appellee and 
his wife, Mr. and Mrs. Adlung, began when the Adlungs’ 
daughter was born twenty-five years ago. The testatrix, 
Miss Ross, was then a practical nurse and attended Mrs. 
Adlung and her child from the time of Mrs. Adlung’s con- 
finement. She lived with the Adlungs for years thereafter. 
The friendship which developed at that time continued 
to the time of Miss Ross’ death about twenty-five years 
later. She was their devoted friend, and they were her 
devoted friends. They spent Christmas, New Year’s, 
Easter, Thanksgiving and other holidays together. They 
went to the cemetery together on Memorial Day and other 
days throughout the year. One of the reasons she stated 
for changing her will was that she wanted Mr. Adlung 
to provide for perpetual care of, and for placing flowers 
on certain days of each year on, the graves of her mother 
and herself. Throughout the twenty-five years of their 
friendship, the testatrix and Mr. and Mrs. Adlung visited 
in each other’s homes, went to the beach together, took 
trips together, and regularly did other tia that good 
friends do together. 


Mr. Adlung helped Miss Ross accumulate her estate. 
He was engaged in buying, renting and selling houses on 
his own account. She became engaged in the same busi- 
ness on her own account, and he always assisted her in 
that business. 


At the time Miss Ross executed her will of February 
7, 1955, she also executed a power of attorney in favor 
of Mr. Adlung which authorized him to sign checks on her 
bank account, and at the time she executed her will of March 
5, 1955, she executed another power of attorney which 
authorized Mr. Adlung to withdraw money from any or 
all of her building and loan association accounts, which 
contained substantial deposits, as well as from her bank 
account, The evidence showed no mismanagement by Mr. 
Adiung under either of the powers of attorney in his 
favor. In fact, the evidence showed that he never exercised 
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any power under the second power of attorney, which gave 
him much broader powers than the first power of attorney, 
and that he drew only twenty-two checks under the first 
power of attorney, all of which were for modest sums of 
money and solely for Miss Ross’ benefit. (16, 94, 288-289) 


The first power of attorney formed the basis of the con- 
fidential relationship existing between the testatrix and 
appellee at the time of the execution of the contested will 
of March 5, 1955. Of course, there was also the testimony 
of the appellee, who was called by the appellants as an 
adverse witness, and other witnesses for appellee, concern- 
ing the facts and circumstances surrounding the relation- 
ship between him and his wife and the testatrix during 
their friendship for twenty-five years before the death of 
the testatrix, and the facts and circumstances surround- 
ing the execution of the will of March 5, 1955. There is 
no doubt about the fact that the evidence did show that 
the appellee and his wife were Miss Ross’ most devoted 
and trusted friends. 


In Miss Ross’ last illnesses, the only persons among her 
acquaintances and friends who showed any devotion to 
her were her doctor, A. B. Little, Mr. and Mrs. Adlung, 
and their daughter, Mrs. Mildred Knowles, and Mrs. 
Plaskett. 


On the other hand, the appellants did not devote to Miss 
Ross in her last illness as much time and attention as they 
devoted in the District Court, litigating over her prop- 
erty. They had so little contact with her during her last 
illness that none of them was qualified or even attempted 
to be qualified to express an opinion as to her mental con- 
dition at the time she executed the will they contested. 


There was substantial evidence that Miss Ross had 
mental capacity to make a will on March 5, 1955, and. that 
evidence satisfied the jury on that issue. She knew what 
property she owned, she knew what she wished to do with 
it and she knew who her friends and acquaintances were. 
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From time to time for twenty-five years before her death, 
she had said that she had no relatives. She had never 
married and had no children. She always told Mr. and 
Mrs. Adlung that she did not know how long she would 
live and, therefore, could not give them anything during 
her lifetime, but that she would provide well for them if 
she had anything left when she died. 


Miss Ross always was a strong-willed person. She had 
a mind of her own. She was hard to get along with. She 
became a victim of one of the most painful physical ail- 
ments that the human body ever has been known to endure 
which is known as Tie Douloureux and also known as 
trifacial neuralgia and as trigeminal neuralgia. It is due 
to degenerative changes in the cranial nerves. It produces 
excruciating pains. The pain Miss Ross had to endure 
made her even more difficult to get along with. 


Not a single witness that the appellants attempted to 
qualify to express an opinion as to her mental condition 


knew Miss Ross before her last illness or before an attack 
of Tic Douloureux which she suffered about two years 
before her last illness. They did not know what her natural 
disposition was before she was ill. They did not know 
that she had Tic Douloureux and/or did not know any- 
thing about the nature of Tic Douloureux. They were 
with her for very short periods of time, some of them 
for as little as one twelve-hour night or day nursing shift. 
They heard her holler or seream but did not know or un- 
derstand the excruciating pain she had to endure when 
the pains resulting from Tic Douloureux struck her. 


Appellee called as one of his witnesses a doctor who 
testified as an expert witness on the nature of Tic 
Douloureux. His testimony showed that it is a physical 
ailment which medical experts have said produces the most 
excruciating pain that the human body ever has been known 
to endure. He also testified that it is a physical ailment, 
and its victims usually are persons of sound mind, and 
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that their minds are unaffected by Tic Douloureux. (160- 
182) 


Not a single witness who knew Miss Ross before she 
was sick as well as after she was sick testified that she 
was of unsound mind. Not a single witness who knew 
her for a period of years testified that she was of unsound 
mind. On the contrary, witnesses who knew Miss Ross 
for years and knew her before and after she was sick 
testified that she was of sound and disposing mind and 
memory and capable of executing a valid deed or contract. 
Witnesses testified that an attack of Tic Doulourenux 
which she suffered about two years before her last illness 
caused her to scream and holler the same as other evi- 
dence showed she did during her last illness with another 
attack of Tic Douloureux which continued until the time 
of her death. 


On the issue of testamentary capacity, the appellants 
were on the narrow ground of contending that Miss Ross 
was of sound mind when she made the will of February 
7, 1955, under which they were claiming, and that she was 
of unsound mind twenty-six days later—on March 5, 1955— 
when she made the will which they were contesting. On 
both dates, she was sick in bed and dependent on others 
for her care. On both dates, she was in her last illness. 


SUMMARY OF ARGUMENT 


The points made by the appellants do not raise any ques- 
tion that the verdicts of the jury on the issues of testa- 
mentary capacity and undue influence, duress and coercion 
are supported by substantial evidence. If they did, the 
evidence printed in appellee’s appendix would settle the 
question and show that the verdicts are supported by sub- 
stantial evidence. 


Appellants’ statement of points does not allege any 
error in the ruling of the trial judge which directed a 
verdict for appellee on the issue of fraud and deceit. The 
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judge who tried the preliminary issue of whether or not 
the testatrix had revoked her will of February 7 also di- 
rected a verdict for appellee on that issue. 


The answer to appellants’ contention that the testimony 
of appellee and his witnesses was evasive and incredible 
is that the jury, which was the judge of their credibility, 
believed their testimony. 


Question No. I. The burden of proof on the issue of 
undue influence, duress or coercion is on the plaintiffs in 
a will contest even if a confidential relationship existed 
between the testatrix and defendant at the time the will 
was executed. The appellants’ prayer No. 7 conceded that, 
and the citations in their brief concede that. The trial 
judge properly so instructed the jury. The presumption 
of undue influence which arose from evidence showing that 
a confidential relationship existed between the testatrix and 
defendant when the will was executed was rebutted by 
substantial evidence contrary to the presumption, as a 
result of which the presumption fell out of the case. It 
is settled by the decisions of this Court that the instructions 
to the jury on the issue of undue influence, duress or 
coercion were correct. 


Question No. II. (a) The trial judge did not err in 
excluding evidence offered by appellants to impeach testi- 
mony of the lawyer who drafted the contested will because 
his testimony was elicited on cross-examination by counsel 
for appellants and related to collateral issues, and because 
the evidence offered in impeachment was incompetent. 


(b) The trial judge did not err in excluding testimony 
offered by appellants to impeach testimony of the appellee 
which was not an assertion and/or was not in conflict with 
the exeluded testimony. 


Question No. III. The trial judge did not abuse his dis- 
eretion in refusing to permit lay witnesses to express their 
opinions concerning the mental condition of the testatrix 
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where, after hearing their testimony of their limited obser- 
vation of testatrix, the trial judge concluded that the wit- 
nesses had not observed the testatrix sufficiently at the 
time to be qualified to have an opinion as to her mental 
capacity. 

Question No. IV. (a) The trial judge did not err in 
excluding evidence offered by appellants to impeach testi- 
mony of the lawyer who drafted the contested will because 
his testimony was elicited on cross-examination by counsel 
for appellants and because his testimony related to a col- 
lateral, irrelevant and immaterial issue and because the 
evidence offered in impeachment was incompetent. 


(b) Evidence that, in the trial of the issue, a jury had 
found that the testatrix’s will of February 7 was not torn 
by the testatrix, was not relevant or material to any of the 
issues relating to her will of March 5 because there was 
no longer any issue or contention concerning the appel- 
lants’ right to contest the will of March 5. 


Question No. V. (a) There is no question that as to Dr. 
Little, who attended the testatrix, the physician-patient 
privilege created by Section 14-308 of the District of 
Columbia Code, 1951 Edition, was applied by the trial 
judge. The trial judge’s ruling in that regard was in favor 
of appellants and against the contentions of appellee. 


(b) The testimony of Dr. Williams, who was called and 
examined by counsel for appellee solely as an expert wit- 
ness on the nature of a physical ailment known as Tic 
Douloureux, was not within the physician-patient privi- 
lege created by Section 14-308 of the District of Columbia 
Code, 1951 Edition, because the doctor did not disclose any 
information, confidential or otherwise, which he had 
acquired in attending the testatrix in a professional 
capacity. 

Question No. VI. Appellants did not object to anything 
counsel for appellee said in his summation concerning the 
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witness Tolley. The objection raised by appellants was 
to the cross-examination of the appellant Leapley during 
the course of which the demonstrated interest of the wit- 
ness Tolley was discovered. The cross-examination was 
proper because it contradicted the testimony of the witness 
Tolley and showed that he had demonstrated an interest 
in this case by his extrajudicial conduct. In his testimony, 
Mr. Tolley denied any interest. The summation of counsel 
for appellee was supported by the evidence and the reason- 
able inferences therefrom. The conduct of appellee’s 
counsel was not improper. 


ARGUMENT 


Some of the statements in the appellants’ statement of 
the case and in their argument suggest that the appellants 
are now contending that the verdicts of the jury on Issue 3 
relating to testamentary capacity and on Issue 5 relating 
to undue influence, duress and coercion are contrary to 
the evidence. None of the points made by the appellants 
raises any such question. If their points did raise any 
such question, a reading of the evidence printed in the 
appendix to this brief would disclose there is no basis for 
any such question. (2 to 329) 


Other statements in the appellants’ brief suggest that 
the issue of fraud and deceit still is involved. The trial 
judge directed a verdict for defendant on that issue. (133) 
Appellants’ statement of points does not allege any error 
in that ruling. (67A-68A) The judge who tried the pre- 
liminary issue of whether or not the testatrix had revoked 
her will of February 7, also directed a verdict for defend- 
ant on the issue of fraud and deceit. (38A) Thus, two 
judges of the District Court who heard all the evidence 
made the same ruling on that issue. 


The appellants’ brief contends that the testimony of the 
appellee and his wife and other witnesses for appellee was 
evasive and incredible. The answer to that contention is 
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that the jury accepted their version of the case and it must 
be assumed that the jury believed their testimony. (43A) 


QUESTION NO. I 


In 2 Will Contest, Where a Confidential Relationship Existed 
Between the Testatrix and Defendant at the Time the Will 
Was Executed, the Burden of Proof on the Issue of Undue 
Influence, Duress or Coercion Was on the Plaintiffs. 


This 7s mot a case in which the trial judge directed a 
verdict for defendant on the issue of undue influence at 
the close of evidence showing that a confidential relation- 
ship existed between the testatrix and defendant when the 
will was executed. On the contrary, this is a case in which 
the trial judge overruled the defendant’s motion for a 
directed verdict and required the defendant to go forward 
with the evidence and rebut the presumption of undue 
influence which arises from evidence showing that a con- 
fidential relationship existed between the testatrix and 
defendant when the will was executed. (133) The defend- 
ant went forward with the evidence and showed by sub- 
stantial evidence which satisfied the jury, all the facts and 
circumstances surrounding his and his wife’s relationship 
with the testatrix,’ and surrounding the execution of the 
contested will. (2 to 329) The trial judge also overruled 
the defendant’s renewed motion for a directed verdict on 
the issue of undue influence, duress or coercion at the close 
of all the evidence, (317-327) and submitted the issue to 
the jury. (43A, 49A, 57A-60A) 


The trial judge instructed the jury, among other things, 
that the burden of proof on the issue was upon the plain- 
tiffs (57A), and further instructed the jury that a confi- 
dential relationship, which was conceded by the defendant, 
did not alone furnish any presumption of undue influence, 
but the relationship was one of the circumstances which 


1 His wife was also charged with undue influence, duress or coercion (18A- 
19A, 38A). 
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the jury must consider along with all other circumstances 
tending to prove undue influence. (58A-59A) 


As shown in the above statement of the facts, this is 
not a case in which there was a directed: verdict at the 
close of evidence showing that a confidential relationship 
existed between the testatrix and defendant when the will 
was executed. This is the circumstance which distin- 
guishes this case from Hagerty v. Olmstead, 39 App. D. C. 
170, upon which counsel for appellants rely. In that case, 
there was a directed verdict for the defendant at the close 
of the evidence. In the case at bar, the issue was submitted 
to the jury. 


The question then is whether the instructions to the 
jury were correct. 


In a will contest, where the defendant has gone forward 
with! the evidence and rebutted the presumption of undue 
influence which arises from the plaintiffs’ evidence showing 
that a confidential relationship existed between the testa- 
trix and defendant when the will was executed, the burden 
of proof on the issue of undue influence, duress or coercion 
is on the plaintiffs, and the jury in the case at bar was 
properly so instructed. 


Counsel for appellants objected to ‘‘that part of your 
charge which did not charge the jury that if they found 
that Mabel D. or George A. Adlung stood in a confidential 
relationship, then they must find that the burden of show- 
ing that there was no undue influence or coercion upon 
their part rested upon them.’’ (61A) 


There can be no question that the burden of proof on 
this issue was on the appellants. Their Prayer No. 7 con- 
ceeded that. (40A) Their citations also concede that. 
(Appellants’ Brief, page 23) 


In effect, what counsel for appellants really argue now 
is that the rebuttable presumption which the evidence of 
a confidential relationship created, remained in the case 
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at the close of all the evidence and had the force and effect 
of evidence. It is settled that that is not the law. 


In Harlam Texicab Ass’n,. v. Nemesh, 89 U.S. App. D.C. 
123, 124, 191 F. 2d 459, this Court said: 


‘¢ * * * When substantial evidence contrary to a 
presumption is introduced, the underlying facts that 
originally raised the presumption may or may not 
retain some degree of probative force as evidence but 
they no longer have any artificial or technical force; 
in other words, ‘the presumption falls out of the case. 
It never had and cannot acquire the attribute of evi- 
dence in the claimant’s favor. Its only office is to 
control the result where there is an entire lack of com- 
petent evidence.’ Del Vecchio v. Bowers, 296 U.S. 280, 
286, 56 S.Ct. 190, 193, 80 L.Ed. 229.’ 


It is settled by the decision of this Court in MacMillan 
v. Knost, 75 U.S. App. D.C. 261, 262, 126 F. 2d 235, that 
the instructions to the jury in the ease at bar on the issue 
of undue influence, duress or coercion were correct. In 
that case, this Court said: 


‘*(1-3) Counsel for appellee say that appellant car- 
ried on a ‘campaign to secure for himself the estate 
of this aged widow.’ Fortunately for aged widows, 
though sometimes unfortunately for their next of kin, 
the law does not penalize such campaigns. If appel- 
lant hoped to be, asked to be, and was, rewarded for 
his kindness, it does not follow that he used undue 
influence. As the court told the jury, undue influence 
involves ‘improper means and practices * * *. In- 
fluence gained by kindness and affection will not be 
regarded as ‘undue’, if no imposition or fraud be 
practiced, even though it induce the testator to make 
an unequal * * * disposition of his property in favor 
of those who have contributed to his comfort, * * * 
if such disposition is voluntarily made. Confidential 
relations existing between the testator and beneficiary 
do not alone furnish any presumption of undue in- 
fluence. * * * One has the right to influence another 
to make a will in his favor. He may * * * lay his 
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claims for preferment before the testator. They may 
be based on kinship or friendship or kindness or 
service or need or any other sentimental or material 
consideration. One can use argument and persuasion 
so long as it is fair and honest and does not go to 
an oppressive degree where it becomes coercive. * * *’ 
These instructions state the law of the District of 
Columbia. Moreover, ‘possibility or suspicion of 
undue influence’ is not enough. 


‘¢2 Beyer v. LeFevre, 186 U.S. 114, 126, 22 S. Ct. 765, 46 L. Ed. 1080; 
Brooke v. Barnes, 61 App. D.C. 161, 58 F. 2d 887.’ 


QUESTION NO. II 


(a) The Trial Judge Did Not Err in Excluding Evidence Offered 
by Appellants to Impeach Testimony of the Lawyer Who 
Drafted the Contested Will Because His Testimony Was 
Elicited on Cross-Examination by Counsel for Appellants 
and Related to Collateral Issues, and Because the Evi- 
dence Offered in Impeachment Was Incompetent. 


(b) The Trial Judge Did Not Err in Excluding Testimony Of- 
fered by Appellants to Impeach Testimony of the Appellee 
Which Was Not an Assertion and/or Was Not in Conflict 
With the Excluded Testimony. 


1. Appellants’ appendix (75A) fails to indicate by 
‘‘asterisks or other appropriate means’’ their omission 
to print the testimony of the witness O’Brien on direct 
examination, as required by Rule 17(c)(10) of the Gen- 
eral Rules of this Court. The direct examination of this 
witness is included in appellee’s appendix. (2-3) Appel- 
lants’ appendix (75A) also omits the testimony of the 
witness O’Brien showing that he first met Mamie Ross in 
March, 1954, at his office, concerning an income tax matter 
she came to discuss with him, and about which he advised 
her. (4) 


If appellants had printed the direct examination, it 
would have appeared from their appendix and brief that 
the subject matter of their counsel’s cross-examination of 
the witness O’Brien was beyond the scope of the direct 
examination and related to collateral issues. The first 
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subject of the cross-examination was whether the witness 
had seen Mr. Holland of American Security & Trust Com- 
pany on the late afternoon of March 4, 1955. The witness 
first said that he did not recall whom he had seen at the 
bank, and then said that it could have been Mr. Holland. 
He said that he did not have ‘‘a conversation with them 
about the executor,’’ and that he thought he would not 
have answered the question or given any information about 
the matter of who was going to be the executor, if 
he had been asked. He was then asked, referring to Mr. 
Holland, if ‘‘you didn’t tell him that you were afraid he 
wasn’t going to be the executor or the American Security 
& Trust’’ and then for the first time, the witness made 
a categorical answer. (79A-80A) 


The testimony offered was that of the witness Holland. 
Appellants’ appendix (89A) fails to show by asterisks 
or other appropriate means the appellants’ omission of 
pertinent testimony of the witness Holland ahead of that 
which is printed in appellants’ appendix. The omitted 
testimony is printed in appellee’s appendix. (1415) The 
omitted testimony of Mr. Holland shows that he did not 
even know the contents of the will. (15) His testimony 
further showed that he did not personally get custody of 
the will, and that it was placed in the trust company’s 
will vaults which were merely under his jurisdiction as a 
vice president and trust officer. (14-15) Mr. Holland was 
permitted to testify that he had a conversation with Mr. 
O’Brien. (90A) He was not permitted to state the con- 
versation, but the proffer was that ‘‘he asked Mr. O’Brien 
are they still going to be the executor of the will, and 
Mr. O’Brien says ‘‘I am afraid not.’’ 


Appellants’ brief (29) argues that their counsel ‘‘was 
not permitted to impeach the credibility’’ of Mr. O’Brien. 
Mr. Holland’s testimony was not offered to impeach the 
credibility of Mr. O’Brien. (90A) Moreover, as observed 
by the trial judge, Mr. Holland had testified that he did 
not know the contents of the will. (90A, 15) 
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It will be observed from the foregoing analysis of the 
testimony of Mr. O’Brien and Mr. Holland that the cross- 
examination of Mr. O’Brien went beyond the scope of the 
direct examination and related to a collateral issue, and 
was not relevant to any of the issues on trial. So, even 
if Mr. Holland’s testimony had been offered to impeach 
Mr. O’Brien, it would not have been admissible. 


In Ewing v. U. S., 77 U.S. App. D.C. 14, 21, 185 F. 2d 
633, this Court said: 


“‘(9-11) * * * generally the inquiring party is con- 
cluded by the witness’ answer when cross-examination 
relates to a matter collateral to the issues, and he 
may not later rebut it for purposes of impeach- 
monn * =" 


*“63 Wigmore, Evidence (3d Ed. 1940) $1003, and authorities cited 
in note 3; Thompson-Starrett Co. v. Warren, 1912, 38 App. D.C. 310, 
315; ef. Martin v. United States, 1942, 75 U.S. App. D.C. 399, 127 F. 
2d 865.’ 


See also Fountaine v. Washington Railway & Electric 
Co., 42 App. D.C. 295, 298. 


Moreover, the conversation was between third parties 
and was not admissible against the appellee or his wife, 
who were the persons charged with fraud and undue in- 
fluence. Mr. O’Brien was not representing Mr. or Mrs. 
Adiung at that time. He was representing the decedent, 
Mamie Ross. Mr. Holland was representing the trust 
company. The conversation between those non-parties to 
this litigation was neither relevant nor competent evidence. 
If Mr. Holland’s testimony had been offered for the pur- 
pose of impeaching Mr. O’Brien and if it had been admis- 
sible for that purpose, it would have been admissible for 
that purpose only. Johnson v. Newton, 58 App. D.C. 118, 
25 F. 2d 542, MacLachlan v. Perry, 63 App. D.C. 24, 68 
¥, 24: 769, Wheeler v. U. S., 93 U.S. App. D.C. 159, 211 F. 2d 
19, Young v. U. S., 94 U.S. App. D.C. 62, 214 F. 2d 232. 


Appellants’ brief (29) argues that their counsel was not 
permitted to show that Mr. O’Brien testified in the trial 
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of the preliminary issue of whether or not the testatrix 
had revoked her will of February 7, 1955, by tearing the 
same herself, that she had torn the same, and the jury 
rendered a verdict that she did not tear it. This is not 
the question presented by appellants’ point II, but is the 
question presented by appellants’ point IV. (Appellants’ 
brief, 46-48) Therefore, this point is hereinafter answered 
under Question No. IV. 


2. Appellants’ brief (30) states that Mr. and Mrs. Adlung 
both denied having had any conversation with the appel- 
lant Leapley along the lines shown in the proffer of their 
counsel appearing at the bottom of page 29 and top of page 
30 of appellants’ brief, and to support that statement, 
there is a reference to page 112A of Appellants’ appendix. 
Page 112A of appellants’ appendix refutes that statement. 
That reference is to testimony of Mr. Adlung only. There 
is no reference to Mrs. Adlung’s testimony to support that 
statement. Mr. Adlung did not deny the alleged conver- 
sation. The first question along that line that was put to 
Mr. Adlung appears at the top page of 111A of appellants’ 
appendix. Mr. Adlung’s answer was that he did not re- 
member the conversation. Similar answers appear through- 
out page 111A. Mr. Adlung never categorically denied the 
conversation, and the top of page 112A shows that he 
finally said he didn’t remember saying what was attributed 
to him in the questions put to him by appellants’ counsel, 
and added, ‘‘But if he says I said it, it could be.’’ 


Because the question presented by this paragraph num- 
bered ‘‘2.’’ is the same as the question presented by the 
following paragraph numbered ‘‘3.’’ the appellee’s argu- 
ment of the question will appear at the close of the state- 
ment of the facts in the following paragraph numbered 
éé 3°?, 


3. Appellants’ brief (32) states: ‘‘Thus once again the 
appellants were prevented from impeaching the veracity 
of the appellee and his wife.’’ This statement follows the 














18 


quotation of the testimony of Mr. Adlung on page 30 and 
the proffer of the testimony of the witness Tolley on 
pages 31 and 32 of appellants’ brief. 


First of all, it should be observed from the quoted state- 
ment of Mr. Hill appearing at the top of page 31 of ap- 
pellants’ brief, that Mr. Tolley’s testimony was not prof- 
fered to impeach the testimony of Mrs. Adlung. Mrs. 
Adlung had not even testified prior to the proffer, as an 
examination of the record will disclose, so that the proffer 
could not have been for the purpose of impeaching the 
veracity of Mrs. Adlung. 


So far as Mr. Adlung is concerned, appellants’ brief (30) 
does not include all of the questions put to Mr. Adlung, 
as a reading of page 112A of appellants’ appendix will 
disclose. Mr Adlung never denied that ‘‘they had no such 
conversation’”’ as stated by Mr. Hill to the Court. His 
first two answers were that he didn’t believe his wife had 
said what Mr. Hill’s questions attributed to her, and then 
Mr. Adlung said that she didn’t say it in his presence, or 
he didn’t hear it. He testified that he asked Mr. Tolley 
what he should do if Miss Ross should happen to die early 
in the morning or on a Saturday or Sunday, and Mr. Tolley 
said that he should get in touch with the bank. (112A) 
The proffer by counsel for appellants implied that Mr. 
Adlung had denied that that conversation occurred. (129A) 
Mr. Adlung’s repeated answers to the questions put to him 
were to the effect that he did not hear Mrs. Adlung make 
the statements which the questions attributed to her. The 
last question and answer were as follows: ‘‘Q. But you 
don’t know whether it is a fact or not, just because you 
didn’t hear it? A. Of course I don’t.”’ (112A-113A) 


The foregoing analysis shows that (1) Mr. Adlung did 
not deny that there was a conversation with Mr. Tolley, 
and he testified concerning one subject of the conversation, 
and (2) he never denied anything that the questions put 
to him attributed to Mrs. Adlung. 
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With respect to the facts involved in the foregoing 
paragraph numbered ‘‘2.’’ and also with respect to the 
facts involved in the foregoing paragraph numbered ‘‘3.’’ 
it should be observed first that Mrs. Adlung’s testimony 
is not involved in either instance, and secondly that Mr. 
Adlung made no assertion whatever on direct examination 
concerning the matters involved because he was not ques- 
tioned on direct examination concerning the matters in- 
volved, and thirdly that on cross-examination, Mr. Adlung 
declined to make any assertion concerning the matters 
involved. 


No contradiction can be involved where there has been 
no assertion. A witness cannot be contradicted for the 
purpose of impeachment or any other purpose where the 
witness has made no assertion on either direct or cross- 
examination. See III Wigmore on Evidence, Third Edition, 
Section 1038, pages 723-724. 


Moreover, the matters involved in each instance were 
collateral, irrelevant and immaterial to the issues on trial. 
The matters involved had no tendency to prove that Miss 
Ross lacked testamentary capacity, or that Mr. and/or Mrs. 
Adlung were guilty of fraud and deceit, undue influence, 
duress or coercion. So, having introduced the matters on 
cross-examination, appellants were not entitled to introduce 
rebuttal evidence for purposes of impeachment, even if 
it is assumed for purposes of argument that Mr. Adlung’s 
testimony constituted assertions concerning the matters 
involved. Ewing v. U.S. supra, and Fountame v. Washing- 
ton Ratlway & Electric Co., supra. 


A mere reading of the argument contained on page 34 
of the appellant’s brief will disclose that the statements 
therein contained are unrelated to any of the considerations 
involved in determining whether or not the trial judge 
erred in excluding the testimony offered by appellants 
for the purpose of impeaching the appellee, his wife and 
Mr. O’Brien. Appellants’ argument goes to the factual 
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question concerning the decedent’s testamentary capacity, 
which was resolved by the jury in favor of the appellee, 
rather than to the question of the admissibility of the testi- 
mony offered by appellants for the purpose of impeach- 
ment. None of the testimony in question related to the 
issue of testamentary capacity. 


QUESTION NO. III 


The Trial Judge Did Not Abuse His Discretion in Refusing to 
Permit Lay Witnesses to Express Their Opinions Con- 
cerning the Mental Condition of the Testatrix Where, After 
Hearing Their Testimony of Their Limited Observation of 
Testatrix, the Trial Judge Concluded That the Witnesses 
Had Not Observed the Testatrix Sufficiently at the Time 
to be Qualified to Have an Opinion as to Her Mental 
Capacity. 

1. Appellants’ argument that because the trial judge 
permitted Mr. O’Brien to express an opinion concerning 
the testamentary capacity of the testatrix, it was error to 
refuse to permit other lay witnesses to express their 


opinions, is obviously without merit. What the trial 
judge ruled as to one witness under different facts and 
circumstances is no criterion for a ruling based on other 
facts and circumstances. 


Mr. O’Brien’s testimony showed that he had known the 
testatrix since March, 1954. (4) Although this pertinent 
fact could have been disclosed by the appellants to this 
Court in a matter of a few lines of printing, the appellants 
failed to print the testimony showing this fact, but printed 
the testimony immediately before and after it. (75A) 
Appellee’s appendix contains the testimony. (4) 


The trial judge did not exercise an arbitrary discretion 
in the admission of Mr. O’Brien’s opinion. At another 
point in the trial, in referring to his ruling which admitted 
Mr. O’Brien’s opinion, the trial judge said: 

‘‘The Court: Oh, no, no. John O’Brien saw her 
on several occasions. He saw her over at the hos- 
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pital; he had a number of talks with her; he got her 
instructions; he saw her on the day she executed the 
will, He was with her for three-quarters of an hour 
or an hour prior to the time she executed the will, 
and he had an opportunity, in my judgment, as a lay 
witness, to reach an opinion as to her mental capacity. 
* * #2) (188-189) 


The objection by counsel for appellants to Mr. O’Brien’s 
opinion did not come until after Mr. O’Brien had stated 
his opinion. (184A) Consequently, the objection came too 
late. 


In connection with the objection to Mr. O’Brien’s opinion, 
and also in connection with appellants’ argument in the 
middle of page 43 of appellants’ brief, it is implied with- 
out stating so, that the trial judge refused to permit Mrs. 
Taylor, a witness for appellants, to express her opinion 
concerning the mental condition of the testatrix. This 
implication is unfounded. The fact of the matter is that 
appellants never asked Mrs. Taylor for her opinion, al- 
though Mrs. Taylor probably was qualified to express an 
opinion, if she had been called upon to do so. (152A-164A) 


The attack on Mr. O’Brien’s credibility which appears at 
the bottom of page 35 and the top of page 36 of appellants’ 
brief is not relevant to the question presented by the point 
relied upon by appellants, and if it were relevant, the 
answer to the appellants’ attack on his credibility is that 
the jury was the judge of his credibility, and they probably 
believed his testimony that, in his opinion, the testatrix 
had testamentary capacity because the jury found that she 
had such capacity. 


2. With respect to Dr. Lawrence Malin, the trial judge 
said: 


.* * * T am perfectly clear he hadn’t seen or 
observed her sufficiently at the time to have an opinion 
as to her mental capacity.’’ (97A-98A) 
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Moreover, counsel for appellants did not ask the doctor 
whether he had formed an opinion at the time he observed 
Miss Ross as to whether she was of sound and disposing 
mind and memory and capable of making a valid deed or 
contract. That is the test of testamentary capacity. In- 
stead of that, the witness was asked whether he would say 
her conduct was rational. (97A) 


The! witness’ own testimony showed that he knew very 
little about Miss Ross. He said he believed that she was 
in the hospital ‘‘a couple of months.’’ The evidence 
already showed that she was in the hospital from February 
8 to February 28, 1955. Miss Ross was not his patient. 
She was a patient of Dr. A. B. Little. There were from 
sixty to one hundred patients in the hospital everyday. 
When the witness first saw Miss Ross, she was in the hall- 
way or right at the entrance to her room, screaming for a 
nurse. He did not fix the number of times he saw her, but 
merely said he saw her ‘‘a number of times.’’ Later he 
said he imagined he saw her in the neighborhood of about 
fifteen times. He was asked what he saw her do in the hall, 
and he said nothing, except either call for a nurse or 
scream, and it was hard to tell what she was saying. He 
was asked if he ever talked to her about the screaming or 
the hollering, and he said ‘‘Only, as I say, when I went in 
the room, to ask her what she wanted,’’ and ‘‘She usually 
said she wanted a hypo.’?’ He was then asked if that 
occurred many times or few, and he said, ‘‘it was only a 
few times that I went in the room to see her.’’ There was 
no testimony by the witness that he knew anything about 
her physical ailment or why she was in the hospital, and 
from what appeared, he did not know that Miss Ross was 
a victim of Tic Douloureux, and he did not know she was 
screaming and hollering as a result of physical pain rather 
than mental disorder. 

3. In refusing to permit the witness Mozingo to express 


her opinion as to whether Miss Ross was of sound mind, 
the trial judge said: 
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‘<* * * T haven’t the slightest doubt that a lay wit- 
ness can testify as to mental capacity, if they have an 
adequate basis for knowing it. I don’t think this wit- 
ness has. She had never seen Miss Ross prior to that 
day.’’ (110A) 


The objection of counsel for appellee was on the ground 
that counsel for appellants had not laid the proper founda- 
tion for Mrs. Mozingo to express an opinion, and counsel 
for appellee informed the Court that he could ask her one 
question and show that she did not know whether the hol- 
lering or screaming that Miss Ross did resulted from pain 
or was mental, and that she did not know, and had so 
testified in her deposition, and had so testified at the trial 
of the preliminary issue. (109A-110A) 


The witness was not asked by counsel for appellants 
as to whether or not she had formed an opinion at the time 
she saw Miss Ross, and did not ask her whether at that 
time she had formed an opinion as to whether or not she 
was of sound and disposing mind and memory and cap- 
able of executing a valid deed or contract. Instead of that, 
counsel for appellants asked her, ‘‘ * * * would you say 
that she was of sound mind?’’ The question was not 
proper in either form or substance. (109A) 


Moreover, Mrs. Mozingo did not know Miss Ross before 
her last illness. When asked whether she knew Miss Ross 
during her lifetime, she replied. ‘‘No, I didn’t.”’ And 
then said she knew her ‘‘Only the day I nursed her.’’ 
(102A) 


Mrs. Mozingo’s testimony showed that she nursed Miss 
Ross for one daytime nursing shift. 


Appellants’ appendix omits all of the cross-examina- 
tion of Mrs. Mozingo by counsel for appellee. (110A) 
Cross-examination of her appears in appellee’s appendix. 
(27-31) It disclosed that when she came on duty, the 
only persons in the house were Miss Ross, Mrs. Fletcher 
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and the witness, and that after she was there a while, 
Miss Ross asked her ‘‘Who are you?’’ and, ‘‘Where is 
the other woman?’’ (28) She further testified on cross- 
examination that she did not know that Miss Ross had 
Tic Douloureux, did not know at that time what Tic Dou- 
loureux was, at that time had not heard of Tie Douloureux, 
and at the time of her testimony did not know anything 
about how severe a pain Tic Douloureux can produce. 
She also testified that Miss Ross was clean, did not soil 
her bed during the day she was there, and that she gave 
her a pill by mouth in the morning for pain. (31) 


4. Appellant’s appendix (143A) fails to show that the 
early part of the witness Fletcher’s testimony has been 
omitted. The omitted testimony shows that the witness 
did not even remember Miss Ross’ address. (Tr. 561) 
Mrs. Fletcher’s testimony showed that she was on duty as 
a practical nurse one night from about 7:00 p.m., to 6:00 
a.m. She said that when Mrs. Taylor introduced her to 
Miss Ross, Miss Ross didn’t say anything to her. (143A) 
She testified three times that Miss Ross said nothing 
to her, and she did not have any conversation with Miss 
Ross. (143-1444) She had no oceasion to feed Miss Ross 
or find out whether she could feed herself. (145A) She 
testified a fourth time that she had no conversation with 
Miss Ross. (146A) In the portion of her testimony that 
is not printed, she testified that she did not bathe or dress 
Miss Ross (Tr. 574) and that Miss Ross was a clean 
patient. (Tr. 575) 


5. The witness Herbert testified that she attended Miss 
Ross for one night’s nursing shift from 8:00 p.m. to 
8:00 a.m., and had never seen Miss Ross prior to that 
night; that when she first saw her, Miss Ross kept saying 
she was so sick, and asked for a suppository, and told 
her she was going to scream. She also said, ‘‘Oh, dear 
Jesus, take me. Iam so sick. I am so sick.’’ She testified 
that she told Miss Ross that she could give her only one 
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suppository every three or four hours, and Miss Ross 
said that the doctor had said she could have them when- 
ever she wanted them and said, ‘I am going to scream 
until I get them’ and she did, Mrs. Herbert also testified 
that Miss Ross asked her to get her up on the commode; 
that she did not have any impediment in her voice; she 
could talk; she would sleep about an hour at a time; that 
when the witness pretended that she gave her the medi- 
cine, Miss Ross went back to sleep, and once during the 
night she slept an hour and a half. The trial judge asked 
the witness a series of questions before he refused to permit 
her to express her opinion as to whether Miss Ross was of 
sound mind. (133A-139A) 


On cross-examination, Mrs. Herbert testified that Miss 
Ross asked her to sit on the side of the bed and let her 
look at her and said she was pretty; that she mentioned 
that several times; that during the night she prayed with 
Miss Ross, and Miss Ross thanked her; that she fixed a 
glass of orange and pineapple juice which Miss Ross drank 
on the second time Mrs. Herbert offered it to her and 
held the glass by herself; that when Miss Ross woke up 
after sleeping for an hour or on the one occasion for an 
hour and a half, the first thing she would ask Mrs. Herbert 
was to get her up on the commode; that during the entire 
night she never soiled the bed; that her bed and gown 
were clean, and she was a tidy patient as far as her bed 
was concerned; that the only time she screamed was when 
she wanted a suppository and Mrs. Herbert could not give 
it to her; that she held a handkerchief or a shawl or some- 
thing over her face, which is one of the characteristics of 
a person suffering from Tic Douloureux; that sometimes 
she would lose it in the bed, and Mrs. Herbert would put 
it back on her cheek. (140A-142A) 


6. The witness Hamilton did not meet the testatrix 
until after the execution of the will of March 5, 1955. She 
came on night duty as a practical nurse on Sunday night, 
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March 6. She attended Miss Ross from 8:00 p.m., until 
8:00 a.m., for three nights and part of the fourth. (147A) 


Counsel for appellants asked the witness if she formed 
an opinion as to Miss Ross’ mental condition on March 
5, 1955. Counsel for appellee objected on the ground that 
the witness did not even know Miss Ross on that date. 
The objection was sustained. (151A) Then counsel for 
appellants asked the witness whether she had formed any 
opinion as of March 6 and March 7, 1955, and objections 
by counsel for the appellee were sustained. (151A) 


In his instructions to the jury, the trial, judge said: 


‘*We not only have had expert testimony, but we 
have had lay witnesses testify. There have been a 
number of them who have testified, and some of 
them—not all—have been permitted to express an 
opinion as to the mental capacity of the testatrix. 


‘‘Now, in that regard you will recall that as to cer- 
tain of the witnesses I sustained objections to cer- 
tain witnesses giving an opinion. I did that on the 
basis that on the evidence as disclosed I did not feel 
that a sufficient foundation had been laid to warrant 
a conclusion that they knew enough about the situa- 
tion to form an opinion, and had not had a sufficient 
opportunity to observe Miss Ross to form an opinion 
that should be received in this case. 


‘“‘The law permits an expression of opinion by a 
layman concerning a person whom that witness has 
had opportunity to know and observe. It does not 
permit the opinion of a lay person, a person not an 
expert, with respect to something that that person 
has not had an opportunity to observe. You are not 
bound to accept such opinion when permitted. You 
may accept or reject the opinion of lay witnesses, as 
you deem proper, from a consideration of all the 
factors and information forming the basis of the 
opinion and taking into consideration the length of 
time the witness knew the decedent, and the oppor- 
tunity the witness had to observe the decedent, and 
whether the observations of the witness appear to 
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you to be reasonable or not, in the light of all the facts 
and circumstances shown by the evidence.’’ (534-544) 


It is respectfully submitted that the record shows very 
clearly that the trial judge knew the applicable rule of 
evidence, that he formed his judgment in each instance 
upon the testimony of the witness, and that he did not 
abuse his discretion in the matter of permitting or refus- 
ing to permit lay witnesses to express their opinions con- 
cerning the testamentary capacity of the testatrix. More- 
over, the jury heard all the facts on which the witnesses 
could have expressed their opinions. 


In permitting the lay witness, Mrs. Plaskett, to state her 
opinion, the trial judge said: 


“The Court: I want to make it clear that the rea- 
son I have permitted you to have this witness testify 
as to March 5th, which I believe to be the date that 
Mrs. Taylor was there, and I think that although she 
was a lay witness, that she had sufficient acquaintance 
with Miss Ross over many years so that she was com- 
petent to form an opinion. I made that clear because 
I excluded the testimony of other lay witnesses that 
Mr. Hill offered, who had known the decedent only 
for about a day.’’ (148) 


Because of the use of Mrs. Taylor’s name and the way it 
is used on page 43 of appellants’ brief, counsel for ap- 
pellee again call the Court’s attention to the fact that 
counsel for appellants never asked Mrs. Taylor to express 
her opinion concerning Miss Ross’ testamentary capacity. 
(1524-1644 ) 








28 


QUESTION NO. IV 


(a) The Trial Judge Did Not Err in Excluding Evidence Of- 
fered by Appellants to Impeach Testimony of the Lawyer 
Who Drafted the Contested Will Because His Testimony 
Was Elicited on Cross-Examination by Counsel for Appel- 
lants and Because His Testimony Related to a Collateral, 
Irrelevant and Immaterial Issue and Because the Evidence 
Offered in Impeachment Was Incompetent. 


(b) Evidence That, in the Trial of the Issue, a Jury Had Found 
That the Testatrix’s Will of February 7 Was Not Torn by 
the Testatrix, Was Not Relevant or Material to Any of the 
Issues Relating to Her Will of March 5 Because There Was 
No Longer Any Issue or Contention Concerning the Ap- 
pellants’ Right to Contest the Will of March 5. 


(a) Appellants’ brief (46) does not clearly state the 
facts ‘of this question. For instance, it does not state the 
issues involved in the second trial and does not state that 
those issues related solely to the will of March 5. Similarly, 
appellants’ brief does not make it clear that the issue in 
the previous trial related solely to the will of February 7. 


The issue in the previous trial was whether the will of 
February 7 was torn by Miss Ross. The jury answered 
this question in the negative. There was no issue relating 
to the will of March 5. (354A) 


In the second trial, all the issues involved related to the 
will of March 5. None of them related to the will of 
February 7. (Appellants’ App. 424-434; Appellee’s Brief, 
counter-statement of the case, pages 2-3) 


In the trial of the issues relating to the will of March 
5, which appellants’ brief calls ‘‘this second trial,’’ coun- 
sel for appellants asked Mr. O’Brien on cross-examination 
what he did with the will of February 7, and he testified 
that he gave it to Miss Ross, and she destroyed it. Then 
they asked him how she destroyed it, and he testified that 
she tore it. (86A and 3) Without putting the question to 
the witness, counsel for appellants asked for permission 
to approach the bench, and at the bench he stated, ‘*‘I want 
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to ask the witness, to go to his credibility, whether or not 
the jury didn’t find that this will he says she had torn was 
not torn.’’ (86A) 


The jury’s verdict was not evidence that the witness 
had made a statement in the trial of the preliminary issue 
which was contrary to his testimony in this trial. 


In effect, appellants’ argument is as follows: another 
jury rendered a verdict which was inconsistent with the 
testimony that the witness just stated. Therefore, the wit- 
ness is unworthy of belief. 


Also, in effect, the appellants’ argument is that a verdict 
of another jury at another time and place in the trial of 
a different issue is admissible to prove that testimony 
inconsistent with it is false and incredible. Stated an- 
other way, the argument is that the verdict was admissible 
to prove the facts on which it was predicated, and any 
witness who testifies inconsistently with the verdict is in- 
credible. 


Presumably, counsel for appellants expected Mr. O’Brien 
to admit that the jury found in the trial of the issue, that 
Miss Ross did not tear the will of February 7. His theory 
of his attempted impeachment of the witness was that if 
the witness admitted, as he expected him to admit, that 
the jury found Miss Ross did not tear the will of February 
7, it followed that the witness was incredible because he 
had just testified that she destroyed the will in his pres- 
ence by tearing it. 


The record of the jury’s verdict was the best evidence, 
and the witness’ testimony would have been secondary 
evidence, and hearsay, unless it was first established that 
he was present when the verdict was returned. Counsel 
for appellants did not undertake to establish any founda- 
tion for the admission of Mr. O’Brien’s testimony con- 
cerning what verdict the jury returned on the preliminary 
issue. Counsel for appellants did not offer the record of 
the verdict. (86A-87A) 
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Appellants argue at the top of page 48 of their brief 
that it was grave error for the trial court to exclude this 
evidence because Mr. O’Brien was the only person who 
knew what took place in Miss Ross’ room on March 5. 
Appellants did not inform the court that they wished to 
ask the witness whether the jury found that Miss Ross 
did not tear her will of February 7 for the purpose of 
showing what took place in her room on March 5. They 
said they wanted to ask the witness the question ‘‘to go 
to his eredibility.”’ They had already asked the witness 
what happened in Miss Ross’ room on March 5. (85A-86A) 


(b) As shown in this brief, under the counter-statement 
of the case, page 2, the issue of whether or not the will 
of February 7 was revoked by tearing the same by the 
testatrix herself was resolved in favor of the appellants. 
Since the resolution of that issue in favor of the appel- 
lants, there no longer has been any issue or contention 
concerning the appellants’ right to contest the will of 
March 5. In these circumstances, what possible relevancy 
or materiality would evidence that a jury had found that 
Miss Ross did not tear her will of February 7 have? The 
issues on trial were as follows: Issues 1 and 2 related to 
due execution of the will of March 5, Issue 3 related to 
testamentary capacity, Issue 4 related to fraud and deceit. 
Issue 5 related to undue influence, duress and coercion, 
and Issue 6 was whether the will of March 5 was the last 
will and testament of Miss Ross. The answer to Issue 
6 depended upon the answers to the five preceding issues. 
The answers to the six issues on trial did not in any way 
depend upon the jury’s verdict on the preliminary issue 
relating to the will of February 7. The jury’s verdict 
on the preliminary issue did not establish or tend to estab- 
lish the answer to any of the six issues on trial. 


It follows that evidence that, in the trial of the issue, a 
jury had found that the testatrix’s will of February 7 was 
not torn by the testatrix, was not relevant or material to 
any of the issues relating to her will of March 5, and, in- 
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asmuch as the testimony of the witness which appellants 
wished to impeach was elicited by appellants on cross- 
examination of the witness, appellants had no right to 
rebut it for purposes of impeachment, as shown by the au- 
thorities hereinbefore cited. 


QUESTION NO. V 


(a) There Is No Question That as to Dr. Little, Who Attended 
the Testatrix, the Physician-Patient Privilege Created by 
Section 14-308 of the District of Columbia Code, 1951 Edi- 
tion, Was Applied by the Trial Judge. The Trial Judge’s 
Ruling in That Regard Was in Favor of Appellants and 
Against the Contentions of Appellee. 

(b) The Testimony of Dr. Williams, Who Was Called and Ex- 
amined by Counsel for Appellee Solely as an Expert Wit- 
ness on the Nature of a Physical Ailment Known as Tic 
Douloureux, Was Not Within the Physician-Patient Privi- 
lege Created by Section 14-308 of the District of Columbia 
Code, 1951 Edition, Because the Doctor Did Not Disclose 
Any Information, Confidential or Otherwise, Which He Had 
Acquired in Attending the Testatrix in a Professional 
Capacity. 

(a) Dr. Arthur B. Little was called as a witness on be- 
half of appellee. Before any question was put to the 
doctor, counsel for appellants asked for leave to approach 
the bench, which was granted, and a bench conference oc- 
curred, during which counsel for appellants raised the 
question of privilege and counsel for appellee contended 
that the physician-patient privilege did not apply to certain 
phases of Dr. Little’s information, and that with respect 
to his privileged information, there had been a waiver of 
the privilege by the testatrix herself, by discussing her 
physical ailments with Dr. Little in the presence of third 
parties and also by reason of the fact that the testatrix 
had made Dr. Little one of her beneficiaries, and he was 
entitled to defend his legacy. (182-187) The trial judge 
ruled in favor of appellants and against the contentions of 
counsel for appellee. The trial judge said: 
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‘The Court: In my opinion, the privilege applies 
under the statute and I think Dr. Little is foreclosed 
from testifying as to any matters which came to his 
attention during his attendance of Miss Ross, and I 
don’t think there has been any waiver of it. 


‘coe * @ 


‘“‘The Court: While there may have been some oc- 
casions that he visited her on a personal basis, I don’t 
think you can disassociate his professional relation- 
ship with her and the personal basis. 


sce * @ 


‘The Court: I don’t think that Dr. Little may testi- 
fy either with respect to the mental capacity of Miss 
Ross nor with respect to any treatments he gave her 
or the illness from which she suffered. I think the 
privilege apphes. 

“Mr. Hilland: He can certainly testify concerning 
the period he attended her? 

“<The Court: That is right. 

“Mr. Hilland: And he can certainly testify that it 
was he who suggested a will, and that it was he who 
called the American Security and Trust Company. 

‘““The Court: That is right. 

‘‘Mr. Hilland: Those are certainly admissible. 

‘“‘The Court: You agree with that, don’t you, Mr. 
Hill? 

‘“‘Mr. Hill: Yes. We don’t agree he suggested it 
because Mr. Bird said— 

‘The Court: But you agree he can testify to it? 

“‘Mr. Hill: Yes; I think that is true. * * *’’ (185-187) 


It is not true, as stated at the top of page 49 of appel- 
lants’ brief, that Dr. Little was permitted by the trial 
court to testify that he made more frequent visits to Miss 
Ross after she had the attack of Tic Douloureux. The 
doctor was asked to fix the time of conversations with Miss 
Ross on non-professional subjects, and he gave an answer 
which was not responsive to the question of time by say- 
ing, ‘‘I don’t know the exact time, but when that Tic 
Douloureux came along—.’’ At that point, counsel for 
appellants objected, and the Court said: ‘‘ * * * I sustain 
the objection and strike the answer.’’ (180A) 
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It is not true, as stated at the top of page 50 of appel- 
lants’ brief, that Dr. Little was permitted to testify that 
he had a conference with Miss Ross and Mr. and Mrs. 
Adlung about her going to Garfield Hospital. Counsel 
for appellee asked Dr. Little what conversation occurred 
about January 10, 1955, in Miss Ross’ home on Kennedy 
Street, among Miss Ross, Mr. and Mrs. Adlung and Dr. 
Little. Counsel for appellants objected, and the Court 
sustained the objection. The ruling was in favor of appel- 
lants. (181A) 


On both oceasions that Dr. Little referred to Tic Dou- 
loureux, his reference was not responsive to the question. 
On each occasion there was objection by counsel for appel- 
lants. At the time of the first reference, the trial judge 
admonished the doctor to be careful and answer just the 
question he was asked, and on the second occasion the 
Court sustained the objection and struck out the answer. 
Both ruling were in favor of appellants. (175A-180A) 


Counsel for appellee attempted to qualify Dr. Little to 
express an opinion on the issue of testamentary capacity, 
based independently of any information which he received 
from Miss Ross of a confidential nature and which was 
necessary for him to have in his treatment of her ailment 
and based solely upon information which he received 
which was not confidential in nature and which was not 
necessary in his treatment for her ailment, but again the 
trial judge sustained the objection of counsel for appel- 
lants and ruled against the contentions of counsel for 
appellee. (182A-183A) 


In the face of these rulings by Judge McGarraghy in 
favor of appellants, it is not understandable how counsel 
for appellants can argue that Judge McGarraghy made 
rulings that were prejudicial to appellants, and that coun- 
sel for appellee succeeded ‘‘in selling to Judge McGar- 
raghy’’ an idea that he did not succeed in selling to Judge 
Youngdahl. (Appellants’ brief, 53-54) The facts are that 
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both judges ruled in favor of appellants, and both ruled 
against the contentions of counel for appellee. 


If the verdict of the jury on the issue of testamentary 
capacity had been against appellee, the trial judge’s rul- 
ings would have made a good point for debate on appeal 
by appellee, but those rulings, all in favor of appellants, 
have no appropriate place in this appeal by appellants. 


{(b) Appellee’s appendix contains all of the testimony of 
Dr. Jonathan M. Williams. (160-182) A reading of it will 
disclose no violation of the physician-patient privilege. 
Except for questions put to Dr. Williams by counsel for 
appellants on cross-examination, the fact that about two 
years previously the doctor had operated on the testatrix 
for an undisclosed purpose would not have been disclosed 
by his testimony. (162-165) Of course, that disclosure was 
not a violation of the physician-patient privilege. Eureka- 
Maryland Assurance Co. v. Gray, 74 App. D.C. 191, 194, 
121 F. 2d 104. 


If the law were otherwise and such a disclosure con- 
stituted a violation of the privilege, certainly the appel- 
lants would not be in a position to complain about it in 
view of the fact that the disclosure was elicited by their 
own counsel on cross-examination of the doctor. 


Counsel for appellee made it very clear that Dr. Williams 
was called and would be examined solely as an expert on 
the nature of the physical ailment known as Tic Doulou- 
reux. (163-165) A reading of the direct and re-direct ex- 
aminations of Dr. Williams by counsel for appellee will 
disclose that counsel for appellee adhered to his statement 
of the purpose for which the appellee called Dr. Williams 
as a witness. (165-171 and 182) 


In his ruling on this question, the trial judge said: 


‘‘The Court: * * * I don’t think that the prohibi- 
tion of the statute would prevent this doctor from 
testifying as to the symptoms of tic douloureux, as to 
the characteristics of it.’? (164-165) 


A 


35 


It is very clear from the record that there was no dis- 
closure of ‘‘any information, confidential in nature,’’ which 
Dr. Williams acquired in attending Miss Ross in a pro- 
fessional capacity, or ‘‘ which was necessary to enable him 
to act in that capacity, * * *’’ as prohibited by Section 14- 
308 of the District of Columbia Code, 1951 Edition. In 
fact, Dr. Williams did not disclose any information, con- 
fidential or otherwise, which he had acquired in attending 
the testatrix in a professional capacity. His testimony 
was confined to his expert knowledge as a specialist: in 
neurology and neurological surgery. 


QUESTION NO. VI 

It Was Not Misconduct on the Part of Counsel for Appellee 
(1) to Discover Through Cross-Examination of One of the 
Appellants That a Lawyer Witness for Appellants Had By 
His Extrajudicial Conduct Demonstrated an Interest in the 
Case Which He had Failed to Admit or Disclose When 
Cross-Examined Concerning His Interest, and (2) to Argue 
in His Summation That the Evidence Showed the Witness 
Was Not Entitled to the Jury’s Confidence. 


Appellants did not object to anything counsel for appel- 
lee said in his summation concerning the witness Tolley. 


Neither appellants’ brief nor appellants’ appendix 
shows all the facts relating to this question. Appellants’ 
appendix (186A) purports to show the beginning of the 
summation by counsel for appellee insofar as it related to 
Mr. Tolley, but the fact of the matter is that appellants’ 
appendix at that point has omitted all of the introductory 
remarks by counsel for appellee. They are printed in 
appellee’s appendix at page 327. Similarly, appellants’ 
appendix purports to print to the end of the remarks by 
counsel for appellee concerning Mr. Tolley. (189A) The 
fact of the matter is that counsel for appellee had con- 
siderably more to say concerning Mr. Tolley, and that 
also is printed in appellee’s appendix, beginning at the 
bottom of page 327 and continuing through page 329. 
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If anything counsel for appellee said in his summation 
concerning the evidence relating to Mr. Tolley was ‘‘with- 
out one shred of truth or one shred of evidence in this 
record to that effect or from which an inference to that 
effect could be drawn,’’ why didn’t counsel for appellants 
object at the time the statements were made? The an- 
swer to that question is that everything counsel for appel- 
lee said in his summation concerning the testimony relat- 
ing to Mr. Tolley was supported by the record. The 
trouble is that the appellants did not print all the support- 
ing evidence in their appendix. The supporting evidence 
is printed in appellee’s appendix if there is any question 
about the matter in view of the appellants’ failure to ob- 
ject in the District Court. 


The logical beginning point for a discussion of his 
question is the testimony of Mr. Tolley. Appellants’ brief 
does not relate or discuss Mr. Tolley’s testimony. The 
index to appellants’ appendix, page ii, states that Mr. 
Tolley’s direct examination appears on page 125A, cross- 
examination on page 140A and re-direct examination on 
143A: The fact of the matter is that neither his cross- 
examination nor his re-direct examination is anywhere in 
appellants’ appendix, and the first six typewritten pages 
of his direct examination were omitted without the use 
of asterisks or other appropriate means to show the omis- 
sion as required by the Rules of this Court. His cross- 
examination, or at least the pertinent portions of it, are 
printed in appellee’s appendix at pages 109 to 124. 


On cross-examination, Mr. Tolley denied that he had any 
personal interest in the outcome of the case. (117) He was 
examined at length concerning his talks with Colonel Me- 
Guire, and Mr. Hill, counsel for appellants, and with Mr. 
Leapley, one of the appellants. (114-117) He testified that 
he talked to Mr. Leapley in his office, but he did not dis- 
close that he had called Mr. Leapley and invited him to 
his office. He testified that he talked to Mr. Leapley as 
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well as the other people who had been named in the will 
of February 7, but he did not disclose that he had called 
and invited them to his office and did not disclose that he 
had a meeting of the group in his office. He testified that 
‘the only thing that I recall is that I told these people 
that I had drawn this will, gave them a copy of the will, 
and they asked me what they should do about it, and I 
told them that I could not tell them what they should do; 
they should seek the advice of counsel.’’ He did not dis- 
close the facts that at the meeting in his office, he had 
Colonel McGuire, one of the attorneys for appellants, in 
his office and introduced them to Colonel McGuire. (114- 
116) Mr. Tolley’s answers to the questions on cross- 
examination indicated that he talked to Mr. Leapley and 
other appellants at separate times and places. He testified 
about his talk with Mr. Leapley, and then he was asked, 
‘‘And after that, you talked to Colonel McGuire about it, 
did you not?’’? And he answered, ‘‘I did.’’ He had ample 
opportunity to state the facts; namely, that he had called 
all the appellants and others who were named in the will 
of February 7, to a meeting in his office, and he had 
Colonel McGuire there, and introduced them to Colonel 
McGuire. Intead of disclosing those facts, he testified in 
a way that clearly indicated a sequence of events; namely, 
conversations with Mr. Leapley and the other appellants, 
and after that, a talk with Colonel McGuire. (114-116) 


Mr. Tolley admitted that when counsel for appellee 
sought to obtain information from him, he claimed pro- 
fessional privilege, but when he talked to Colonel McGuire 
and Mr. Hill, counsel for appellants, he did not claim 
professional privilege. (115-117) Mr. Tolley did not dis- 
close that the reason for claiming the privilege in the one 
instance and not in the other was due or at least related 
to the fact that he had initiated the case by calling the 
appellants and others named in the will of February 7, 
except Mr. and Mrs. Adlung, and inviting them to a meet- 
ing in his office, to which he had also invited Colonel Mc- 
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Guire, and where and when he introduced appellants to 
Colonel McGuire. 


When counsel for appellee sought to obtain information 
from Mr. Tolley before the trial, and he stood on profes- 
sional privilege, he did not disclose to counsel for appel- 
lee that he had taken the opposite attitude with counsel 
for appellants and did not disclose that it was he who 
brought Colonel McGuire into the case as counsel for 
appellants. 


Mr. Tolley admitted that he had gone to lunch with 
counsel for appellants on at least two days during the 
trial. (117) 


In the course of his direct examination, Mr. Tolley had 
given some testimony that was definitely slanted for the 
appellants. For instance, he testified that Miss Ross said, 
‘‘that, above all, she wanted the mortgage cancelled on 
the house which she bad sold to Mr. Leapley.’’ (127A) 
That seemed unusual. She had known Mr. and Mrs. 
Leapley only from January to September or October, 1953, 
a period of about eight or nine months. (131-132) On cross- 
examination, he admitted that he had nothing in his notes 
to that effect and said he remembered it because he thought 
it was a bit unusual that she would make such a statement 
to him, and he admitted that although he considered it a 
bit unusual, he made no note of it, and he did not remem- 
ber whether he did or did not testify to the same effect in 
the previous trial. (114) This was a most unusual piece of 
testimony, because the appellee and his wife were the only 
persons in either the will of February 7, or the will of 
March 5, to whom Miss Ross referred as ‘‘my friends.’’ 
Mr. Tolley’s testimony elevated Mr. Leapley to a place in 
Miss Ross’ memory that was superior to her two closest 
friends for twenty-five years. 


Another example of the way Mr. Tolley slanted his testi- 
mony in favor of appellants and against the appellee was 
his testimony that Miss Ross did not want him to ask 
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Mr. Adlung for the full names and addresses of the appel- 
lants, Mrs. Hagan and Mrs. Gotthardt, because she did not 
want Mr. Adlung to know that she was mentioning them 
in her will. (1254) He testified that he obtained that in- 
formation concerning Mrs. Hagan from Mr. Behrens who 
was a witness for appellants, and from Mrs. Hagan her- 
self, and he was positive that he did not obtain it from 
Mr. Adlung. (126A) Mr. Adlung testified that Mr. Tolley 
obtained that information from him. (47-48 and 283-286) 


There are other examples of how Mr. Tolley slanted his 
testimony against Mr. Adlung. (132A-133A and 118) 


Mr. Tolley’s extrajudicial conduct by which he demon- 
strated an interest in the case, and which he had failed to 
admit or disclose when cross-examined concerning his 
interest, did not come to light until the appellants called 
their last witness, Mr. Leapley, and then it came to light 
only on cross-examination of Mr. Leapley by counsel for 
appellee. (167A) Even then, there seemed to be a design 
on the part of Mr. Leapley not to disclose the fact that 
Mr. Tolley, at the meeting in his office to which he had 
invited Mr. Leapley and other beneficiaries named in the 
will of February 7, except Mr. and Mrs. Adlung, had also 
invited Colonel McGuire, and then and there introduced 
the appellants to Colonel McGuire. When first asked who 
attended the meeting in Mr. Tolley’s office, Mr. Leapley 
did not disclose that Colonel McGuire was there. After 
disclosing that he, Mr. Leapley, was there, he was asked 
twice, ‘‘“who else was there?’’ and did not disclose that 
Colonel McGuire was there. (132) Then he was asked, 
‘After you were in Mr. Tolley’s office, you employed 
Colonel McGuire, did you not?’’ and he answered, ‘‘yes, 
sir.”’ (167) In his answer to that question, he even per- 
mitted it to appear, by implication, that it was at some 
time and place after he was in Mr. Tolley’s office that 
he employed Colonel McGuire. Then he was asked, ‘‘you 
were the first of the plaintiffs to go to Colonel MeQuire, 











40 


were you not?’’ and he answered, “‘No. I wouldn’t say I 
was one of the first, no. I think we were all there at the 
time.’’ (167A) He was still withholding the fact that he 
and his co-plaintiffs were introduced to Colonel McGuire 
by Mr. Tolley at the meeting in Mr. Tolley’s office. Not 
until he was asked the direct question, ‘‘Who introduced 
you to Colonel McGuire?’’ did he finally give the informa- 
tion by answering, ‘‘Mr. Tolley.’’? And even then the re- 
mainder of the information was obtained piecemeal. He 
was asked when and where Mr. Tolley introduced him to 
Colonel MeGuire, and he answered, ‘‘At his office.”’ He 
had to be asked again, ‘‘When?”’’ and finally he answered, 
‘“That was the evening that we were all there and dis- 
eussed this will.’’ (167A) 


At the time the evidence of Mr. Tolley’s extrajudicial 
conduct which demonstrated an interest in the case was 
finally obtained from Mr. Leapley, the appellants had 
offered all of their evidence twice. In the first trial, 
neither Mr. Tolley nor any of the appellants or their 
counsel disclosed Mr. Tolley’s extrajudicial conduct which 
demonstrated his interest in the case. The same thing 
occurred in the second trial. Mr. Leapley was the last 
witness for the appellants. The facts of the matter were 
not elicited from him until the very end of his cross-exami- 
nation. Mr. Leapley also admitted, finally, that he was 
in this case throughout the hearing of it that occurred 
in March, 1956, and he did not hear any of the plaintiffs 
or Mr. Tolley or any other witness or either Colonel Mc- 
Guire or Mr. Hill disclose the fact that it was Mr. Tolley 
who introduced the appellants to Colonel McGuire in his 
office at the meeting to which he had invited the appel- 
lants and other beneficiaries of the will of February 7, 
except Mr. and Mrs. Adlung. (170A) 


Before saying to the jury what he did concerning the 
evidence relating to Mr. Tolley, counsel for appellee told 
the jury that Mr. Tolley was not entitled to their confi- 
dence, and that he was going to prove it ‘‘right now.”’ 
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(327) Counsel for appellee then proceeded to a discussion 
of the testimony. (186A-189A and 327-329) The evidence 
did prove that Mr. Tolley was not entitled to the jury’s 
confidence. Counsel for appellants did not make any ob- 
jection to any part of the summation relating to Mr. Tolley. 


Attention is invited to the fact that the omission of 
testimony indicated by asterisks at the bottom of page 56 
of appellants’ brief includes additional testimony show- 
ing that all five of the appellants were introduced to 
Colonel MeGuire by Mr. Tolley at the meeting in Mr. 
Tolley’s office to which they were invited, and that after 
Mr. Tolley called them and brought them in his office and 
there introduced them to Colonel McGuire, Mr. Tolley no 
longer appeared in the case. (168A) It should also be 
observed that Mr. Leapley testified that he met Mr. Tolley 
for the first time at the meeting in Mr. Tolley’s office. 
(132) So it was very clear from the evidence, as stated 
by counsel for appellee in his summation, that when the 
appellants came to his office and met him for the first time, 
Mr. Tolley had already selected a lawyer for them, Colonel 
McGuire, who was there, and that was when the appellants 
met Colonel McGuire, and this litigation was stirred up 
by Mr. Tolley. (187A) 


CONCLUSION 


It is respectfully submitted that a correct analysis of 
the facts relating to each of the points on which the appel- 
lants rely shows the absence of any reversible error, and 
the judgment of the District Court should be affirmed. 


Respectfully submitted, 


ArTHur J. Hmuanp 
Attorney for Appellee 
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86 EXCERPTS FROM TRANSCRIPT OF TESTIMONY 


John J. O’Brien 


was called as a witness by and on behalf of the Defendant, 
and, being first duly sworn, was examined and testified 
as follows: 


Direct Examination 
By Mr. Hilland: 


Q. Will you please state your full name? <A. John J. 
O’Brien. 

Q. What is your address? A. Business? 

Q. Both. A. 3730S Street, Southeast, residence. 

Office in the Evans Building, 1420 New York Avenue, 
Washington, D. C. 

Q. What is your age? A. 57. 

Q. What is your occupation? A. Attorney-at-law. 

Q. How long have you been an attorney-at-law? A. 
35 years. 

Q. Are you a member of the Bar of this Court? A. I 

am, sir; 35 years. 
87 Q. How long have you been practicing in this 
court? <A. 35 years. 

Q. And how often do you have occasion to come down 
to this courthouse? A. Daily. I live here, practically. 

Q. I show you what has been marked Defendant’s Ex- 
hibit Number 1, consisting of three pages, and I call your 
attention to the third page and ask whether or not your 
signature appears on that page. A. It does. 

Q. And which is your signature? A. The top one. The 
top one on the left, above Mr. Siegman and Mr. Vanderhoof. 

Q. Now, can you identify the signature below your 
signature? A. Yes, sir. Henry J. Siegman. 

Q. And the signature below Mr. Siegman’s signature? 
A. Frank W. Vanderhoof. 
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Q. And up in the middle of the page, can you identify 

that signature? A. That is the signature of Mamie Ross. 

Q. Now, on pages 1 and 2 in the left-hand margin, an- 

other signature appears. Can you identify it? A. I can. 

On each of those other two pages is the signature, 

88 of the writing on the margin on the left is Mamie 
Ross. 

Q. Now did you see Mamie Ross sign her name in those 
three places? A. I did, sir. 

Q. Who else was present when she signed her name in 
those three places? A. The other two whose names appear 
on this will—Henry J. Siegman and Frank W. Vanderhoof. 

Q. Who was present when you signed it? A. The two 
of them and Miss Ross. 

Q. Who was present when Henry J. Siegman signed? A. 
I was present, Frank Vanderhoof was present, and Mamie 
Ross was present. 

Q. And who was present when Frank Vanderhoof signed? 
A. In my presence—I was present, Henry Siegman, and 
Mamie Ross. 

Q. At whose request did you and Mr. Siegman and Mr. 
Vanderhoof sign that paper as witnesses? A. The request 
of Mamie Ross. 

Mr. Hilland: Your witness. 


Cross Examination 
By Mr. Hill: 


Q. You are the scrivener of this will, aren’t you, 
89 Mr. O’Brien? A. I am what, sir? 
Q. Scrivener. A. What do you mean, sir? 

Q. You wrote the will, did you not? <A. Yes, sir, I did; 
at the direction of Miss Ross. 

Q. Yes, sir. And when did you become employed by 
Miss Ross? A. For this will I would say February 20, 
1955. 

Q. And how did you become employed by her? A. I was 
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asked to call to the Leland Memorial Hospital in Prince 
George County, Maryland. 

Q. Who asked you to do that? A. Mr. Adlung. 

Q. What did he tell you? A. Mr. Adlung told me that 
Mamie Ross has requested that I come to see her at Leland 
Memorial Hospital and I did; on Sunday, February the 
20th. 

Q. When was the first time that you ever met Mamie 
Ross? <A. I first met Mamie Ross two years ago, income 
tax time. That would be about March of 1954. At my 
office. 

Q. Just one time? A. Now, one time before, when sir? 
That was the first time I met her. That is what you asked 

me, Mr. Hill. 
90 Q. Yes. Then had you met her again before you 
_ drew the will? A. Yes, sir. As you well know, I 
met her twice before that will was drawn. 

Q. No. Before you got engaged to draw the will. A. 
No, sir. That isn’t what you asked me. 

Q. All right. I will reframe the question. 

You met her first in 1954; right? A. That is what I 
said, sir. That is right. 

Q. And at income tax time? A. That is exactly what I 
said. 

Q. Were you employed by her then? A. No, sir. She 
came to discuss an income tax matter with me, and I 
advised her what to do. 


109 Q. And what additional instructions did she give 
110 youon that will? A. Oh, the first will? 

Q. Yes, sir. A. You mean additional to the sec- 
ond one? 

Q. You said you prepared a will and on the 25th she 
made changes init. What changes did she make? A. May 
I have my notes, sir? I can tell from my notes, 

Q. Can’t you tell from your memory? A. Yes. One 
of them, the first party mentioned, I think Number 1 in 
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the will, a reduction from $1,000 to $500.00. I think I had 
$1,000 in for him. 

She changed that and said she wanted it $500.00. 

Q. And did you— A. And she also changed a bequest 
to one of the homes, I think it took away from one chari- 
table institution and put it in another. That change was 
made. 

Q. Can you remember which ones that was? A. If I had 
my notes I could tell, sir. 

Q. Can you remember it from your memory? A. No, I 
can not without my notes, sir. And she also had a change 
then; in the first occasion I had nothing in about flowers, 
and at the second visit she wanted it mentioned that she 
wanted flowers. And that was inserted in the second 

one, sir. 
111 Q. And did she make any change in the executor? 
A. No, sir. 

Q. And this bequest that she changed to $500? A. No; 

she changed to $500.00. 


Q. Do I understand you that she put some bequest in 
the will of $500.00? A. I think that is correct; but again 
that will is right voluminous, sir. 

Q. Yes, sir. A. It wasn’t the usual will, sir. 


Q. Did she read the will herself? A. Yes, sir. She 

didn’t read it herself. I read it to her, pointed it out 

to her; and I believe as the witnesses came in she then had 

the will in her hand. That is when Mr. Siegman and Mr. 

Vanderhoof came in. She then had the will in her hand. 
That is correct, sir. 

Q. And then did you start reading it to her? Read the 
first paragraph or the first part of the will to her at that 
time? A. No. I say I did not. I know there has been 
some difference in there. When I recited to her, probably 
what we call a preamble in the will, I explained to her that 
it was necessary to let these gentlemen know and for her 
to ask them to be witnesses to the will, and probably noted 
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that she was reciting in there that she was of sound 
114 and disposing mind and memory and that she 

wished to leave her estate to whom she wished it 
to go, and J expressed that but I did not read it in verbatim 
from the will. 

Q. No. You didn’t the first paragrapbh— A. It prob- 
ably was in verbatim but I mean, I didn’t use the will 
to say it. 

Q. You testified before that you didn’t read the will to 
her when it was being executed? A. I say now I didn’t 
read the will to her at the time that the witnesses were 
there, sir. I read it before she was there, and she also 
read parts of it and had the will in her hand when I left 
to get the witnesses. 

Mr. Hilland: You don’t mean before she was there. You 
mean before the witnesses were there? 

The Witness: No. Before the witnesses were there. 
That is correct. 


116 Q. What was Mamie Ross doing when you went in? 
A. She was in the bed. I would say resting, or lying 
down. 

Q. Did she talk very fluently to you? A. She talked 
all right to me, sir. I had no difficulty in understanding her. 

Q. She said everything that—answered every question 
that you asked her? A. Yes, she did, sir; positively. 

Q. Was she in any pain when you were there? A. No, 
sir, she was not in any pain, at any time that I saw her, sir. 

Q. Neither there nor at the hospital? A. Nor at the 
hospital, sir. At any place that I saw her. 

Q. How long were you in her presence from the time 
you started to draw this will at any one time? An hour? 
As much as an hour? A. Well, I was im there for an hour. 
Then I was away from her long enough to bring the wit- 
nesses in; and that is probably two minutes; and probably 

less than two minutes. 
117 Q. How long did it take you to execute the will? 
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A. I would say half an hour. About a half hour. 
Q. You were in her presence, then, that day practically 
an hour and a half? A. An hour and a half, sir; yes, sir. 
Q. And during that period of time she didn’t moan or 
scream or holler, or exhibit any sign of pain? A. Abso- 
lutely not, sir. 


* * * * 
120 By Mr. Hill: 


Q. What reason did Mamie Ross give you for changing 
the will? A. She didn’t like the provisions and changed 
her mind about some of the provisions of the first will. It 
wasn’t just the way she wanted it. 

Q. And she gave you all of the data that you have 
included in this will of March the 5th, on the dates of 
February 20 and 25? A. Nobody else gave the the data, 
sir. She did. 

Q. You didn’t get any of the data from this will of 
March 5th from the will of February 7th? A. From the 
will of February the 7th I—no, sir; from the will of Febru- 
ary 7th, no, sir. 

Q. You just testified that you used the clause, of appoint- 
ing the executor, from the will of February 7th. Does that 
refresh your memory? <A.I didn’t consider that was 
data, sir. They are words, but not data. I mean, they 
are words that are commonly used in wills and textbooks 
and form books. I think probably you will find probably 
many wills of the same verbiage in this court. 

Q. Would you consider the appointment of an 

121 executor not to be data to be incorporated in a will? 
A. Well, sir, I didn’t receive the data to have 
George Adlung appointed executor from that will, sir; 
that was prepared by the American Security and Trust. 

Q. And you used everything but the name of George 
Adlung to include in that— A. I say that was not data, sir. 

Q. Words, then. You used words from this will of 
February the 7th to include in your will of March the 5th. 
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Right? A. Well, I used words, sir, but I don’t know that 
there was any patent on that particular will that would 
prevent the usage of common words and common expres- 
sions, like ‘‘I do hereby devise or bequeath’’, or ‘‘hereby 
designate, nominate and appoint’’ so and so as executor. 

Q. But that is a peculiar wording you have got in there, 
where it says—and I direct your attention to it—‘‘I direct 
that no bond or undertaking be required of it’’—referring 
to Mr. Adlung. 

Would you refer to a man as ‘‘it’’?, A. No, sir. 

Q. But it is in this will that way, isn’t it? A. Yes, sir; 

‘but I don’t say, again, that that was data. 
122 Q. But you did refer to the same verbiage that 
would describe a corporation in the prior will; is 
that right? A. I said that, sir; that that is one that I 
adopted the wordage of that at the time that I was drawing 
the final will. That is correct, sir. 

Q. In the draft of the will that you took up on Febru- 
ary 5, did it have a similar clause in it appointing the 
executor as in this of March the 5th? A. The wording was 
not the same, sir. That is, the meaning was the same, but 
it wasn’t exactly in those words. 

Q. Now, did you get any of the names of beneficiaries 
out of the will of February the 7th included in the one of 
March 5% A. I think there was a spelling, I believe— 
‘<Ann’’—T believe one was ‘‘Ann’’, and some place I 
believe I have a recollection that possibly there was an 
‘‘e?? taken off of the ‘‘Ann’’, or added. 

Q. Yes. But my question is, did you take any of the - 
names of the beneficiaries or their addresses from the will 
of February 7th to include in the will of March 5th. A. 
I could have done that, sir. I could have taken some of 
the addresses or checked the addresses. I could have done 
that, sir 


Q. Well, did you do it? Do you recall doing it? 
123 A. J—there was one address, I believe, was changed 

different from what I had it. There was one. I 
don’t recall the one it was. 
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Q. Did Mamie Ross give you these addresses herself? 
A. Mamie Ross gave me some of the addresses, and I did 
ask Mr. Adlung for addresses of a couple of people. 

Q. Did Mamie Ross give you any list of her property, 
what she owned? A. Yes. She told me the properties that 
she owned, the trust notes that she held. She certainly 
did, sir. 

Q. She told you all of them? A. She told me all that 
is in that will, and if there are more, I don’t know of it. 
I didn’t get any more, sir. 

Mr. Hill: Mark this Plaintiffs’ Exhibit please. 

The Clerk: Plaintiffs’ 4. 


(Plaintiffs’ Exhibit Number 4 marked for identification. ) 
By Mr. Hill: 


Q. I show you Plaintiffs’ Exhibit Number 4, Mr. O’Brien. 
It is the Collector’s inventory of personal property of 
Mamie Ross. 

Did she give you the substance of those assets when 

you prepared her will? A. She told me about the 
124 United States Savings Bonds. And, of course, 
the notes. 

I haven’t seen this inventory before, and with the notes, 
sir, I haven’t checked to see if these are the same notes 
that are covered by specific bequests in that will or not, sir. 

Q. Pardon me. I will show you the will of the deceased. 

Tell us that. A. Well, sir, the note of $11,250 I see is 
covered by bequest ‘‘H’’, on page 2. 

Q. Did she tell you about that on those occasions, about 
that note? A. I didn’t know the amount of it, the specific 
amount of that note, sir. 

Q. Where did you get that from? A. Where did I get 
what, sir—about the note? 

Q. Yes. A. She told me about the note, sir, but I don’t 
know what the amount was that she stated was due, but 
regardless of what the amount was, whatever was due, 
whether it was fourteen thousand or fourteen hundred 
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forty-four thousand, it still went to the Washington Home 
of Incurables, and that is in Provision H of this will, sir. 
That is Number 1. 

125 Q. Yes, sir. A. Note of $10,500, which is listed 
here as valued at $6,911.36, is property which under 

the will that I prepared goes to the Little Sisters of the 

Poor. That is in Provision G of this will that I have in 

my hand. 

Q. She told you about that in the hospital when you 
were there? <A. Yes, sir. She told me about the note 
and that it was to go—the proceeds, or whatever due at 
the time of her death, was to go to the Little Sisters of 
the Poor. 

Q. Yes, sir. A. And that is so incorporated in this will. 

The next item on here, note carried at the value of 
$5,666, a note of Martha Ferris, assumed by Ethel L. 
Holden, secured on Lot 168, Square 2828, I find that is in 
Provision H. 

That goes to the Washington Home of Incurables. 

Q. She told you about that from her memory on that 
oceasion? A. Yes, sir; positively. 

Mr. Hilland: What is the face amount of that? 

A. That property is known as 1362—no; that is an addi- 
tional one. 

Mr. Hilland: What is the face amount of that 
126 note, Mr. O’Brien? 
The Witness: The face of that note is $9,250. 

Mr. Hilland: And it is carried at a valuation of $5666? 

A. It is $5666.48; that is correct. 

And also the next bequest, note of face value of $2,800, 
is the next item on this list, I find that that also went to 
the Washington Home for Incurables, in Provision H of 
this will. 

By. Mr. Hill: 


Q. And she told you that at the time that you got these 
instructions from her? <A. Yes, sir. Had this also, 1362 
Oak Street, Northwest. 
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Q. She remembered the amount of the note and where 
the property was, and so forth? A. Well, she had a record, 
sir, at the time I was there. She had a record of this 
property, and had a sheet of paper with these properties 
listed on them, at the time I was there. 

Q. Did she read that to you or hand it to you? A. She 
handed it to me. 

Q. And you copied it? A. Well, I guess I verified 

127 it or I looked at it to see what it was, sir, but I 

gave it back to her. But this information came 

from that sheet that she gave me a lot of this as to 
addresses and lots and squares. 

Q. She had the sheet with her out in Leland Memorial 
Hospital? A. No, sir. At the Leland Memorial Hospital 
she didn’t have that sheet with her, sir; and I didn’t have 
lots and square numbers at Memorial Hospital, either. 

Q. That is the only place you took any instructions from 
her with regard to the will? A. Oh, I mean on the first 
visit to Memorial Hospital; yes. 

Q. The second visit she was still in Memorial Hospital? 
A. On the second visit to Memorial Hospital, she had that 
paper, on the second visit; that is correct, sir. 

On the first will that I prepared, there were no lots and 
squares in that will. That is correct, sir. 

Well, the next note of $8,000 is also Lot 85, Square 2835, 
and that is covered in Provision H, and also goes to the 
Washington Home for Incurables. 

Q. She told you about that on that occasion? A. Yes, sir. 

Q. What became of this paper that she had this 
128 written down on? A. She had it the last I saw of 
it, sir. 

Q. Did you get it and take it with you? A. No, sir; 
I didn’t take it, sir. 

Q. Where did she produce it from when you went to the 
hospital? A. I don’t know—she had a little bag that she 
had, a little sort of personal bag like a pocketbook that 
she had it in, sir. 
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Q. She didn’t show you that on the first visit, but she 
did show it to you on the second visit? A. That is correct, 
sir. I say on the first visit I did not have lots and squares. 

Q. Yes, sir, but you got them from the second when 
she had them written down on a piece of paper? A. That 
is correct, sir. 

Q. You didn’t get any of them from the second National 
Bank? A. No, sir, I did not, sir. 

Q. You didn’t get any of this reference in regards to 
that property you are just testifying to, from the first will? 
A. No, sir; I did not. Not lots and squares, sir. 

Q. It all came from Mamie Ross’ memory and from this 

little slip of paper she had? A. Yes, sir. I believe 
129 she told me that they were some notes she made 
from the first will that she had. 

Q.'I didn’t understand you. A.I believe they were 
some notes that she made from the first will. 

Q. She had notes there? A. She had notes, yes. 

Now, there is one or two others on here I haven’t 
checked, Mr. Hill. 

Q. All right. Go ahead, sir. A. I find a note of $9,000; 
that is the next item, sir. Note of $9,000, of James Mahy. 
I find the proceeds of that note under this will goes to the 
German Orphan Home of the District of Columbia as 
Provision K of this will. 

Q. And she brought that to your attention on the second 
visit? A. The same as the others; that is correct, sir. 

Q. And is that all you can identify? A. No. I have 
another one here, sir. I haven’t seen this last one yet, sir. 

Q. Very well. A. Yes. The last one here, a note of 
$14,500, of Richard L. and Virginia Leapley. Thatis taken . 

eare of in Provision J of the will as ‘‘Mrs, Mildred 
130 Knowles, Jr., Premises 5505 - 13th Street, Northwest, 
Washington, D. C.’’ 

Q: Did she tell you anything about taking this bequest 
away from the Leapleys and giving it to Mrs. Knowles, 
any reason for it? A. Yes. She said she thought she was 
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amply taking care of the Leapleys in Provision D of 
this will. 

Q. That was her only excuse for changing it; is that 
right? A. That is correct. The Leapleys were no relatives 
of hers and that is the way she wanted it to go, sir. 

Now, that, I find, takes care of every piece of property 
that I see that is on this list, sir. 

Q. Did she tell you who Mrs. Knowles was? <A. Yes. 
She told me she was a friend, but that is as far as it went. 
She wanted it to go to Mrs. Knowles. 

It wasn’t up to me to question her, sir. She told me 
it was a friend and that is all I could do. 

Q. She didn’t tell you it was Mr. Adlung’s daughter? 
A. No, she did not, sir. 

Q. Did you know it otherwise that she was his daughter? 
A. At that time, no, sir. 


* * * * * * * e cd 2 


157 Q. What did she tell you about the bequest to Mr. 

and Mrs. Adlung, if anything? A. Mr. and Mrs. 
Adlung were to get,—or their survivor—were to receive 
the residue of the estate; and also George Adlung was to 
be executor without bond. 

When she told me without bond, of course that is my 
wording, it is wording in the will to carry out her wish. 

At the time of my first draft presented to her, it was 
that way, sir, and it is that way in the will which was 
finally drafted, sir. 

Q. She didn’t tell you why she was increasing the be- 
quest to him? A. Because he was the only one who was 
doing anything for her. 

Q. Is that in your notes? A. I didn’t have to put that 
in the notes, sir. I had seen him there on the three occa- 
sions and I could see what went on, sir. 

Q. You only saw her on two occasions before you drafted 
the will, didn’t you? A. I saw her the two occasions and 
I saw her at the time the will was executed, sir. 
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Q. Mr. and Mrs. Adlung weren’t in your presence 

158 when you were doing this with her, were they? A. 

No, sir, not in any one of these three visits when I 

discussed the contents of the will, neither one of them or 
nobody was present but myself, sir. 

Q. From that you wouldn’t know much about what their 
relationship was, would you, if you didn’t see them? A. 
I know who was at the hospital sir, and I say from my 
observations, and what she told me about it. We discussed 
the matter of relatives or possible relatives, which she 
had none, she said. 


* S & & * * & * * » 


187 T. Stanley Holland 


was called as a witness by and on behalf of the Plaintiffs, 
and, being first duly sworn, was examined, and testified 
as follows: 


Direct Examination 
By Mr. Hill: 


Q. Please state your full name. A. T., as in Thomas, 
Stanley Holland—H-o-l-l-a-n-d. 
Q. And where do you live, Mr. Holland? A. Where? 
188 Q. Yes, sir. A. 4719 Fallstone Avenue, Somerset. 
Mr. Hilland: I can’t hear you. 
The Witness: 4719 Fallstone Avenue, Somerset, Mary- 
jand. 


By Mr. Hill: 


Q. What is your business or occupation, Mr. Holland? 
A. Vice-president and Trust Officer of the American 
Security and Trust Company. 

Q. How long have you been connected with that institu- 
tion? A. Since February 1, 1908. 

Q. In connection with your duties at that bank, do you 
have custody of customers’ wills? A. They are under my 
jurisdiction, yes. 
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Q. Did there ever come a time when you received a 
will for custody, of Mamie Ross? <A. Yes. 
Q. And can you recall the date that you received it? <A. 
On February 8, 1955. 
Q. And did you know the contents of that will? A 
No, sir. 
Q. When you got custody of the will, what did you 
189 do with it? A. I didn’t myself. It was placed in 
our will vaults. 


200 Melville W. Stuart 


was called as a witness by and on behalf of the Plaintiffs, 
and, being first duly sworn, was examined, and testified 
as follows: 


Direct Examination 
By Mr. Hill: 


Q. Please state your full name, Mr. Stuart. A. Full 
name is Melville W. Stuart. 

Q. Where do you live, Mr. Stuart? A. 1220 North Scott 
Street, Arlington, Virginia. 

Mr. Hilland: What is that street where you live? 

The Witness: Scott. North Scott; Arlington, Virginia. 


By Mr. Hill: 


Q. What is your business or profession? A. Trust Off- 
cer at the Union Trust Company of the District of Columbia. 

Q. Is the Union Trust Company the collector in the 
estate of Mamie Ross, sir? A. It is; yes, sir. 


206 Q. Do you have anything among your records as 

collector of the estate, or which you have received 
from the personal effects of Mamie Ross’ estate, or from 
American Security and Trust Company, or from any other 
source, indicating that she had any business relations with 
the American Security and Trust Company during her 
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lifetime? A. The only thing we have is a photostat copy 
of a will— 
Q. Yes? A. —of a paper writing. Outside of that I 
have nothing else; no, sir. 
Q. Other than that photostatic copy of a will—is that 
a will dated February 7, 1955? <A. Yes, sir. 
207 Q. Other than that will of February 7, 1955, has 
your trust company as collector of Mamie Ross’ 
estate, found any evidence or record of any business rela- 
tions between her and that institution? A. Not to my 
knowledge; no, sir. 


& * * ae * * * * * e 


209 By Mr. Hilland: 


Q. Mr. Stuart, in connection with the handling of Miss 
Mamie Ross’ estate as collector, and incidentally, you were 
appointed by this Court, were you not? A. Yes, sir. 
210 Q. After you were appointed you undertook to 
find out what all of her assets were, and take them 

into your possession? A. Yes. 
Q. Now, in connection with that work, did you find any 
evidence of any mis-management by Mr. Adlung under 
either of the powers of attorney in his favor? A. No, sir. 


228 Mr. Kindness: Plaintiffs’ Exhibit Number 8: 
Photostat of the death certificate. At the top it 
reads: 


‘‘Pistrict of Columbia Health Department, Bureau of 
Vital Statistics, Certificate of Death.’’ 

On the upper left-hand corner is a file stamp, ‘‘Health 
Department, D. C. Permit Office, 1955, March 11, A. M. 
11 35.’ 

‘‘Place of Death, Street Address: 1303 Kennedy Street, 
Northwest. 

‘‘Residence where deceased lived: State—Washington; 
County, D. C.’’ 


oo 
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‘*Full name of hospital or institution’’ is blank. 

‘*City or Town’’—same. 

‘‘Length of Stay in Hospital’? is filled in, live in D. C.’’ 

Then it is written in with the letters, ‘‘D. C.’’ 

Opposite that, ‘‘Street address’’—‘‘1303 Kennedy Street, 
Northwest.’’ 

‘““Name of Deceased: Mamie Ross. 

“<Date of death: March 10, 1955. 
229 ‘‘Sex: F.’’—for female. 
‘“‘Color or Race: W’’—for white. 

And the next space is: 

‘Married. Never Married. Divorced. Specify.’ 

It is filled in, ‘‘Single’’. 

‘‘Date of Birth: February 3, 1878. 

“Age: 71," 

And, ‘‘Usual occupation’’; there is a word that is unread- 
able. The next space, ‘‘Kind of business or industry: 
Practical Nurse.’’ 

‘‘Birth place: D. C. 

‘‘Citizen of what country: U.S.A. 

‘Name of surviving spouse: None. 

‘‘Mather’s name: Joseph poe 

‘‘Mother’s maiden name’’—I am sorry. Even 20/20 
vision won’t do that. That is unreadable. 

The informant, Mr. George A. Adlung, related to decedent 
as friend. 

‘<Medical certification: Enter only one cause per line’’— 
that is an instruction to the person filling out the blank. 

‘*(A) Congestive heart failure.’’ 

This is opposite a blank that reads, ‘‘Final disease or 

condition preceding death. That is filled in, ‘‘Con- 
230 gestive heart failure.”’ 
‘‘Interval between onset and death: 24 hours. 

‘¢(B) Arteriosclerosis.’’ 

There is no figure in the space for ‘‘Interval between 
onset and death’’. 

The next space is, ‘‘Other significant conditions’’, which 
is left blank. 
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Space Number 19(a) next: 


“‘Date of Operation.’’ That is blank. 

‘*19(b) Major findings of operation.’? That is blank. 

“20: Autopsy. No.’’ 

That is, there is a blank for ‘‘yes’’ or ‘‘No’’, and it 
is checked, ‘*No’’, 

‘‘Autopsy findings’’ is Number 20(b) and that is left 
blank. 

‘‘21(a)’’ has three words in it: ‘‘ Accident, suicide, or 
homicide’’, and then the word following in parenthesis, 
‘<(specify)’’, and that is left blank. ‘ 

‘‘Place of Injury :’’—that is left blank. 

The next space relates to place of injury again, with the 
heading, ‘‘City, Town, or Township, County and State.’’ 
That is left blank. 

‘$91(d): Time of Injury’’, is left blank. 
231 **21(e) Injury Occurred while at work or not 
while at work’’—that is left blank. 

‘‘How did injury occur?’’ That is left blank. 


Space 22 reads as follows: 


“‘¥ hereby certify that I attended the deceased from 
March 8, 1954 to March 10, 1955, and last saw her alive 
on March 9, 1955, and that death occurred at 1:05 a. m. 
from the causes and on the date stated above.’’ 

Space 23(a) is entitled, ‘‘Signature’’ and the signature 
therein is that of A. B. Little, M. D. 

Space 23(b), the address,—6911-5th Street, Northwest. 

“‘Date signed’’ is Space 23(c)—March 10, 1955. 

‘‘Burial, Cremation and Removal’’ are the words con- 
tained in Blank 24(a), and there is a check mark in the 
box opposite the word, ‘‘Burial’’. 

24(b) carries the designation, ‘‘Date’’, and it is filled in, 
6¢3-17-55.”? 

24(c), ‘‘Name of Cemetery or Crematorium: Prospect 
Hill’’, and the abbreviation for cemetery is ‘‘Cem’’. 

24(d)—‘‘Location: Washington, D. C.’’ 
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‘*25(a): Undertaker’s registration number: 355. 
Undertaker: W. K. Hunteman. 
Address: 5732 Georgia Avenue.’’ 


248 Catherine Louella Riling 


was called as a witness by and on behalf of the Plaintiffs, 
and, being first duly sworn, was examined, and woptinied 
as follows: 


Direct Examination 
By Mr. Hill: 


Q. Please state your full name. A. Catherine Louella 
Q. Where do you live? A. Riverdale, Maryland. 
Q. Married or single? A. Single. 
249 Q. And what is your business or occupation? A. 
I am an aide at the Leland Memorial Hospital in 
Riverdale. 

Q. Would you care to tell us your age, Miss Riling? 
A. No, I don’t. I am 52. 

Q. How long have you been employed at the Leland 
Memorial Hospital? A. It was three years the first day 
of March. 

Q. And what are your duties there? A. Well, my duties 
are bathing and taking care of patients in general. 

Q. Were you there in February 1955 at the hospital? 
A. Yes, I was. 

Q. And have you been there since, to this date? A. 
I have. 

Q. Do you recall a patient coming to the hospital by 
the name of Mamie Ross? A. Yes, I do. 

Q. And do you recall when she came there? A. No. I 
ean’t remember exactly when she came. 

Q. Can you tell us how long she stayed there? A. I 
couldn’t tell you that exactly, either. Around two weeks 
or a little longer. 
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Q. Did you see her on the first day she came, to 
250 your knowledge? A. No. She was admitted when 
I was off duty. 

Q. How many times during her stay did you see her? 
A. Well, every day that I was on duty. 

Q. Well, what were your hours of duty? A. 7:30 to 
3:30. 

Q. 7:30 to 3:30? A. Yes. 

Q. You saw her every day including Sunday? A. Yes; 
every day including Sunday. 

Q. Would you say you saw her during the period of 
time from 7:30 to 3:30 every day while she was in Leland 
Memorial Hospital? A. The days that I were off was the 
only time I didn’t see her. 

Q. Well, how many days were you off during that time? 
A. I was off two days, at that time, a week. 

Q. Two days a week? A. Yes, sir. 

Q. Will you describe her physical condition the first day 
you saw her? A. Well, I would say it was very poorly. 

Q. You must talk louder for the jury, please. A. I 

would say it was very poor, her condition. 
251 Q. What was poor about it? A. Well, she was 
very weak, 

Q. What else? A. Well, I would say she was a very 
sick lady. 

Q. Did you have any conversation with her the first 
day she was there? A. No, I didn’t. 

Q. Did you try to? A. No. 

Q. Did she have any conversation with you? A. No. 

Q. Did she ever have any conversation with you while 
she was there? A. Only if I had her to take care of for 
the day. 

Q. What would she say to you on those days? A. Well, 
she didn’t talk very much at any time. 

Q. Did she have any impediment in her voice? A. She 
was very hard to understand. 

Q. Did she ever give you any instructions about what 
you should do or not do for her? A. No, she didn’t. 


21 


Q. Did you bathe her while she was there? A. Yes. 
Q. Did you give her any medicine? A. No. 
252 Q. The first time you saw her was she able to 
walk out of the room? A. No. I never saw Mrs. 
Ross walk. 

Q. You never saw her walk? A. No. I never saw Mrs. 
Ross walk. 

Q. How long would you be in her room at a time each 
day? A. Well, the only time I would be in any length of 
time would be when I would be bathing her, and that would 
be around three-quarters of an hour. 

Q. Did she say anything to you about what you were 
doing? A. No. 

Q. Did you hear her make any noises of any kind? 
A. Yes. She done a lot of hollering. 

Q. How often— A. For pain in her face. 

Q. How often would that be? A. Pretty often. 

Q. Could you give us the number of times? A. No, I 
couldn’t give you the definite time. 


Q. Would she ask you for any medication? A. Yes; 
she asked for medication most of the time, when 
253 she had these pains in her face. She wanted some- 
thing most of the time. 
Mr. Hilland: I can’t hear you. 
The Witness: She would ask for medication most of 
the time with this pain in her face. 


By Mr. Hill: 


Q. What did she do or say about it? A. I don’t recall 
what she would say, because she was very hard to under- 
stand. 

Q. Did you see anyone else give her any medication while 
you were there? A. The nurses. The RNs always ad- 
ministered the medicines to the patients, 

Q. Could you say which nurse that was? The name 
of the nurse? A. Well, Mrs. Buchanan was there at that 
time. 
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Mr. Hilland: I can’t hear you. 
The Witness: Mrs. Buchanan was there at that time. 


By Mr. Hill: 


Q. Would you describe her voice? A. That is pretty 

hard to do after so long. It was pretty shrill sometimes. 

Q. Would she use that voice a few times or often 

254 while you were there? A. When she hollered she 
used it pretty often. 

Q. And you can’t give us any estimate how often that 
would be? <A. No, sir, I couldn’t. 

Q. Would it be every hour? A. Oh, oftener than that. 
I could say more than every hour. 

Q. Were you there when she left the hospital? A. No, 
I wasn’t. 

Q. Did you have anything to do with feeding her? 
A. No. 

Q. Did you ever see anyone give her anything to eat? 
A. Well, I can’t truthfully say I did, because her door 
was closed most of the time. 

Q. Because what? A. Her door was closed most of the 
time. 

Q. When her door was closed could you hear her out 
in the hall? A. Oh yes. 

The Court: What is the answer? 

The Witness: Yes. 


By Mr. Hill: 


Q. How many nurses would be on the shift during 
255 the time you would be on duty in this wing of the 
hospital where Mamie Ross was? A. Well, there 
would be at least four, but that includes the entire first 
floor of the hospital. 
Q. And was she on the first floor? A. Yes; she was on 
the first floor. 
Q. She had a room by herself? A. Yes; she did. 
Q: How would she summon the nurses? Do you know 
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how she was able to summon the nurses? A. Well, she 
hollered most of the time. 

Q. To your knowledge, did she have a bell that she could 
call the nurses? A. Yes; she had a light. 

Q. As time would pass did she improve in her condition? 
A. No. 

Mr. Hilland: I object to that. She is not qualified to 
answer that. 

The Court: Yes. I sustain the objection. 


By Mr. Hill: 


Q. Well, was she able to get up and walk around? A. 
No. The only thing she done was get out of the side 
of the bed and get on the commode, with help. 

256 Q. How often would she do that? A. Many times 
during the day. 

Q. Could she get back in bed by herself? A. No. She 
had to have help. 

Q. Do you remember what sort of a gown Miss Ross 
wore while she was at the hospital? A. The first day or 
so she had on a nighty flannel gown, but from then on she 
wore hospital regulation gowns. 

Q. Is is any part of your job to change her gowns? 
A. Oh, yes. When you give her her bath. 

Q. Did she make any comment about the gowns? A. 
Well, she was nearly always cold. 

Q. She was always cold? A. But she didn’t say anything 
after we took the gowns away from her; she didn’t say 
anything about it because we had other blankets on her. 

Q. In your opinion, was Mamie Ross aware of what 
was going on around her? 

Mr. Hilland: I object to that, Your Honor. She is 
not qualified to answer that question. 

The Court: I will sustain the objection. 

Mr. Hill: Exception, Your Honor. 

May we approach the bench? 

The Court: Yes. 
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257 (Bench Conference :) 


Mr. Hill: If this witness was allowed to answer this 
question she would say that she was not aware of what 
was going on around her and that she was not of sound 
mind. 

The Court: She has given no indication that she has any 
basis for coming to such a conclusion. 

Mr. McGuire: She was treating her all the time. 

The Court: She wasn’t treating her. She was just 
bathing her. 

Mr. Hill: But she saw her every day. 

The Court: I will sustain the objection. 

Mr. Hill: Exception. 


(Open Court:) 
Mr. Hill: You may examine. 
Cross Examination 
By Mr. Hilland: 


Q. Miss Riling, Mamie Ross had no teeth, had she? 
A. No. 

Q. And didn’t she customarily hold a handkerchief or 
a shawl across in front of her face? A. She did. 

Q. Did you know or have any knowledge—strike that. 

What kind of a signal was there on her bed for 
258 summoning a nurse? A. It is a cord with a button 
' on the end to turn on a light outside the door. 

Q. It was not a bell? A. No. 

Q. It simply turned on a light for a nurse? A. Yes. 

Q.' While she was in the hospital, was that button 
removed from her bed for a period of time, to your knowl- 
edge? A. Not that I know of. 

Q. You don’t know about that? <A. No. 

Q. Now, you were off two days a week? A. Yes. 

Q. You actually worked only five days? A. Yes. 

Q. You had nothing to do with giving her medication or 
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food? A. No; because, see, we worked the entire first 
floor— 

Q. Just answer the question. You had nothing to do 
with giving her food or medication? A. No. 

Q. The only service you had occasion to render 
259 her was bathing her? A. Yes. 

Q. And you went around on regular rounds to 
bathe patients, did you not? A. We are assigned to cer- 
tain patients every day. 

Q. You didn’t bathe patients pursuant to a light sum- 
mons from the patient, did you? A. Beg pardon? 

Q. They didn’t call you like they did the nurses to come 
in and bathe? A. Oh, no. 

Q. So that this light system that she could work from 
her bed when it was there was not something that you had 
occasion to observe? A. In what way? 

Q. Well, I mean, you weren’t summoned by it; you 
didn’t respond to lights? A. We have to answer any light 
that we see on the floor. 

Q. Now, during the stay that she was there, were you 
assigned every day to bathe her? A. Oh, no. 

Q. In other words, other nurses’ aides bathed her some 

days? A. That is right. 
260 Q. You bathed her only some of the time you were 
there? A. That is right. 

Q. I believe you said there were four nurses on the 
entire first floor. A. That, without the head nurse. That 
would make five all together. 

Q. How big is the first floor of that hospital? A. Well, 
I couldn’t just tell you how long it is. 

Q. How many rooms are there on the first floor? A. 
Well, we have beds for 26 people, and some of those are 
double rooms, and one is a ward with four beds. 

Q. Have you beds for 26 people who are patients on 
the first floor? A. Yes. 

Q. And there are four nurses assigned to take care of 
the 26 patients? A. Yes. 
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Q. Is that correct? A. Well, we didn’t always have a 
full house, but there was five; with the head nurse there 
was five nurses. 

Q. How many floors are there in the hospital? A. Three. 

Q. The head nurse supervises the other two floors, 
261 too, doesn’t she? A. No. She supervises just the 
first floor. : 

Q. Have you any recollection as to how full the hos- 
pital was during the stay that Miss Ross was there? A. 
No, I don’t have. 

Q. I believe you said on direct examination that she asked 
for medication for the pain in her face. A. Yes. 

Q. Is that correct? A. Uh, huh. 

Q. Will you answer so the reporter can— A. Yes. 

The Court: Will you say yes for the record? 

A. Yes. 

Mr. Hilland: That is all. 


Redirect Examination 
By Mr. Hill: 


Q. Did Mamie Ross wear glasses? A. Well, not in bed 
she didn’t. 


a * 
262 Ada Mozingo 


was called as a witness by and on behalf of the Plaintiffs, 
and, being first duly sworn, was examined, and testified 
as follows: 


Direct Examination 
By Mr. Hill: 
Q. Please state your full mame. A. Ada Mozingo. 





277 Cross Examination 
By Mr. Hilland: 


278 Q. Mrs. Mozingo, do you remember what day of 
the week it was that you spent with Mamie Ross? 

A. March the 5th, 1955. It was on Saturday. 

Q. Now, before you left that date, you were paid, were 
you not, for your day’s services? A. Yes, I was. 

Q. And you were given a check by Mr. Adlung? A. 
That is right. 

Q. I show you Plaintiffs’—this is marked Defendant’s 
Exhibit 3-M. Is that right? 

The Clerk: Is that part of the bunch? 

Mr. Hilland: Yes. 

It is Plaintiffs’ Exhibit 6. 

The Court: It is part of 6. 

Mr. Hilland: Strike what I said. 


By Mr. Hilland: 


Q. Plaintiffs’ Exhibit 6, a check dated March 5, 1955, 
and ask you if that is the check you received from Mr. 
Adlung on that day. A. Yes. 

Q. Is that your endorsement on the back of that check? 
A. Yes, it is. 

Q. And you received it in Miss Ross’ home that 
279 afternoon from Doctor Adlung? A. That is right; 
I did. 

Q. And you are familiar with Mrs. Nettie Fletcher’s 
signature? A. That looks like her signature, yes. 

Q. And when you say her signature, you are referring 
to the endorsement on the back of the check? A. Yes, 
I know. Yes. 

Q. Thank you. And Mrs. Nettie Fletcher is the other 
practical nurse to whom you referred as having served 
from some time the night before until you relieved her 
about 6 o’clock Saturday morning? A. Yes. 

Q. Now, Mrs. Mozingo, there isn’t the slightest doubt 
in your mind that that was Saturday, March 5th, is there? 
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I say that there isn’t the slightest doubt in your mind 
about it that that was March 5th, Saturday? A. Sure 
it was March the 5th, on Saturday. 

Q. Now, you and Miss Fletcher were actually employed 
to work only one day each, were you not? A. Yes. 

Q. Weren’t you asked to relieve the nurse who was then 
serving there, a Mrs. Taylor who was a Seventh-Day 

' Adventist and wanted to get off for her Sabbath? 
280 <A. Mrs. Taylor came in the afternoon before I left. 

'_  Q. She came in after Sundown on Saturday? 
A. Yes. 

Q. When you came on at 6 o’clock in the morning— And 
the only persons in the house at that time were Mamie 
Ross, Mrs. Fletcher, and you? A. That is all. 

Q. And after you began to serve Mamie Ross she asked 
you who you were and, ‘‘Where is the other woman?’”’ Is 
that correct? A. She asked me some time during—after I 
was there a while. I don’t know what time she did. 

Q. Do you remember what time that was? A. No. I 
don’t remember what time it was. 

Q. You had never known her before that time? A. No. 
I hadn’t never known her. 

Q. And the other woman to whom she was referring was 
Mrs. Fletcher, was she not? A. I don’t know who she 
was referring to then. 

Q. Well, Mrs. Fletcher was the only woman who had 
served her immediately preceding you, was she not? A. 
Yes. 

Q. What time in the morning did Mr. and Mrs. 

281  Adlung come to the house? A. I don’t know just 

what time it was, but it was some time after I got 
there. 

Q. Was it fairly early in the morning? A. Yes; it was 
right early. 

Q. They came to get a grocery list, did they not! A. 
They came and went out and bought groceries and brought 
them in. 
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Q. But before they went out and bought those groceries, 
they came in and got a list, didn’t they? A. I don’t know, 
now, about that. I can’t tell you. 

Q. Did you see Mr. or Mrs. Adlung go in Mamie Ross’ 
room? A. Yes. They went in there. 

Q. Do you remember that one of the things she asked 
them to get was ice cream? A. No, I do not. 

Q. Do you remember that one of the things they brought 
back was ice cream? A. No; I don’t remember. 

Q. Do you remember that you served her ice cream that 
day? A. No;I do not remember. 

Q. How long were they there before they went out 
282 to get the groceries? A. Well, I couldn’t say the 
minutes. They was there a short while but I couldn’t 

say just how long. 

Q. Was anyone else there while they were there? A. No. 

Q. And they brought groceries back about what time 
in the morning? A. Well, they wasn’t gone too long, but 
I couldn’t say just how long. 

Q. And do you remember how long they remained there 
after they returned with the groceries? A. No. I don’t 
remember, 

Q. Do you remember that that morning that you cut 
Mamie Ross’ hair for her? A. Yes, I remember that I— 

Q. And wasn’t Mrs. Adlung sitting in Mamie Ross’ room 
while you were cutting Mamie Ross’ hair? A. Yes. I 
was trying to comb it and I said, ‘‘Mrs. Adlung, if you 
don’t mind’’, I says, ‘‘it is matted so bad, I will cut it off 
if you would like to.”’ 

She says, ‘‘I would be glad if you would. 

Q. And Mamie Ross was agreeable to your cutting her 
hair, was she not? A. She didn’t say anything about it. 

Q. Well, she thanked you for doing it, didn’t she? 
283 <A. I don’t remember. 

Q. Didn’t you testify in the former trial of this 
case? <A. I don’t think so. 

Q. That she thanked you? A. I don’t think so. 
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Q. After you cut her hair, she thanked you for doing it? 
A. No. I don’t think so. I didn’t say so. 

Q. Do you remember any conversation between Mrs. 
Adlung and Mamie Ross while you were cutting Mamie 
Ross’ hair? A. No, I do not. 

Q. Did Doctor Little call on Mamie Ross that day? 
A. Yes; he was there. 

Q. About what time did Doctor Little come? A. Well, 
good as I remember, sometime before noon. 

Q. Was that Doctor A. B. Little of Takoma Park, Mary- 
land? 

Or Takoma Park, D. C.? A. I don’t know. He was 
Doctor Little. I don’t know where he was from. 

Q. I didn’t hear you. A. His name was Doctor Little. 

I don’t know where he was from. 
284 Q. And do you remember how long he remained 
there? A. No. I don’t remember the minutes he 
remained there. 

Q. What time did Doctor, or Mr. and Mrs. Adlung, 
leave that morning after they had returned the groceries? 
A. I don’t know what time they left. 

Q. They told you while they were there that three men 
would be there that afternoon, did you testify on direct 
examination, about a will? A. Yes. They told me three 
men would be there that day to have her— 

Q. Can you fix the time that those three men arrived 
that afternoon? A. No. I can’t set the time because I 
don’t remember the time. It was in the afternoon. 

Q. Were Mr. and Mrs. Adlung both there when they 
arrived? A. Yes. 

Q. How long had they been there in the afternoon when 
the three men arrived? A. I can’t say. I don’t know. 

Q. Had they been there for any length of time? A. I 
can’t say. 

Q. Where were you when the three men arrived? A. 
I was there. 


enor. 
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291 Q. Did you know that Mamie Ross had tic doulour- 
eux? A. No, I didn’t. 

Q. Did you know at that time what tic douloureux was? 
A. No. 

Q. What? <A. It is a neuralgia, isn’t it? 

Q. Yes; but you learned that at the previous trial, didn’t 
you? A. No. I have heard of neuralgia all my life. 

Q. Yes; you have heard of neuralgia, but you hadn’t 
heard of tic douloureux, had you? A. No. I hadn’t heard 
of that. 

Q. And you don’t know anything about how severe a 

pain tic douloureux can produce, do you? A. No, 
I don’t. 


Recross Examination 
By Mr. Hilland: 


Q. Miss Ross was clean, was she not? A. Yes; she 
was clean, 

Q. And during the day you were there she never soiled 
her bed, did she? A. No. 

Q. In other words, when she felt the need of going to the 
commode, she asked you to place her on it? A. I took her 
and put her on the commode often enough. 

Mr. Hilland: That is all. 

Mr. Hill: That is all. 


By Mr. Hilland: 


Q. The one pill that you gave her in the morning was 
for pain, was it not? <A. Yes. 
Q. Was that a suppository or was it given orally? A. 
No. It was just a pill. 
294 Q. Given by her mouth? <A. Yes, by mouth. 
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295 George A. Adlung 


was called as a witness by and on behalf of the Plaintiffs, 
and, being first duly sworn, was examined, and testified 
as follows: 


Direct Examination 
By Mr. Hill: 


Q. You are Mr. George A. Adlung? A. Yes, sir. 

Q. Defendant in this case? <A. Yes, sir. 

Q.' You knew Mamie Ross during her lifetime? A. About 
25 years, sir. 

Q. During that period of time did she live in your house 
with you? A. Yes, sir. 

Q. When was the first time she came to live with 

296 you? A. Oh, I think she spent a week with me in 

_ 1952. Previous to that, why, she lived with me when 

my daughter was born. She was hired as a practical nurse. 
That is how I became acquainted with her. 

Q. How long did she stay that time? A. About two 
years, sir. 

Q. Did you pay her a salary? While she was working 
for you as a practical nurse, that is. A. Yes, sir. 

Q. After she left your place, where did she go? A. She 
bought a house at 1320 Monroe Street. 

Q. Did you have anything to do with buying that house? 
A. None, other than taking her there and going to the title 
eompany with her. 

Q. Transportation? <A. Yes, sir. 

Q. Did she pay you for that transportation? A. No, sir. 

Q: Never did? A. No, sir. Didn’t expect her to. 

Q. She did pay you for various services you rendered 
her, did she not? A. Mr. Hill, you asked me that before 

and I would like to explain it to you, if I can. 
297 I don’t like the word, ‘‘pay’’. There was never 
a charge for any services that Mrs. Adlung or myself 
rendered to Miss Ross over the whole period that we have 
known her. 
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She did give me presents. 

Q. Well, when you would take her to the title company 
im your car, did she pay you for the trip anything at all? 
A. No, sir. 

Q. Never did? A. No, sir. 

Q. Did she pay you anything for helping buy this house? 
A. No, sir. 

Q. How long did she live at the Monroe Street address? 
A. Well, I would just have to guess at that from memory. 
About between five and ten years. 

Q. And then where did she go? A. I think it is 1317 
Randolph Street, Northwest. 

Q. Did she buy that property? A. Yes, sir. 

Q. And did you help with that? A. Yes, sir; same as 
before. 

Q. Same thing? A. Yes, sir. 
298 You went with her to look at it? A. Yes, sir. 
Q. And you took her to the title company? A. 
Yes, sir. 

Q. Any charge for that service? A. No, sir. 

Q. Did she sell the Monroe Street property? A. Eventu- 
ally, yes, sir. 

Q. How long did she live at the Randolph Street house? 
A. Between two and three years, sir. 

Q. And from there, where did she go? A. 5527-13th 
Street, Northwest. 

Q. And was that your home? A. No, sir. 

Q. How long did she live at 5527-13th Street? A. 
Two or three years. 

Q. Did she buy that property? A. Yes, sir. 

Q. Did you help her? A. Yes, sir. 

Q. What did you do for her on that? A. The same 
as before. 

Q. Went to look at it and took her to the title 

company. 
299 From there where did she go? A. From there 
she went to 5505-13th Street, Northwest. 

Q. And did she buy that property? A. Yes, sir. 
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Q. Did she sell the Randolph Street property? A. 
Yes, sir. 

Q.| Did you help her with that? A. Only as matters of 
title. I had nothing to do with the sales of it. 

Q. You didn’t get any compensation on it? A. No, sir. 

Q. Then she went to 5505-13th Street? A. Yes, sir. 

Q. Do you have any idea as to the date she went there? 
A. No; I couldn’t give you a date that she went there. 

Q. How long did she live there? A. About the same 
length of time; about two or three years, I would say. 

Q. Then what happened? Where did she move to then? 

A. She sold it. 
300 Q. Did you help her sell that? A. Yes, sir. 

Q. Same thing? A. No, sir. I participated a little 
more thoroughly with that for her. She had a real estate 
man and he was unfortunate in not being able to sell it, 
and she asked me if I would try for her, and I tried and 
was fortunate enough to sell it, sir. 

Q. And did you get paid for that? A. I didn’t get paid. 
She gave me a present; five hundred dollars. 

Q. Five hundred dollars? A. Yes, sir. 

Q. Is that the only time you got any remuneration from 
helping her with her properties? A. I wouldn’t say that. 
You said ‘‘any’’. That is the only time that I ever got 
any amount that was large as that. 

Q.; You got smaller amounts than that, though? A. 
Yes, sir. 

Q. You did repairs for her and the like, did you not? 
A. That is right. 

Q. And she paid you for it? A. That is another question, 

sir, whether it is pay or no. 
301 Q. Well, did she pay you? A. I can give you one 
example. 

Q. Yes, sir. A. For instance, we put an iron railing up 
so she could get up and down the steps on the front walk, 
which required drilling into the cement and cutting and 
threading the pipes, took about three hours to do the job. 
The material cost eight dollars, and I got ten dollars for it. 
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If you can call that pay, why, you can put it down as that. 
Q. Did you do painting for her sometimes? A. Yes, sir. 
Q. Did she pay you for that? A. On the same propor- 

tions; yes, sir. 


303 Q. All these movements of Miss Ross—did you 
304 help her move— A. What do you mean, ‘‘move- 
ments’’, sir? 

Q. Moves. A. Oh, moves. 

Q. Yes. A. In a small way, of course. I had no facili- 
ties for hauling heavy stuff. 

Q. But you did help her to move? A. Yes, sir; small 
things. Yes, sir. | 

Q. Did she pay you for those small services anything? 
A. No, sir. 

Q. Never at all? A. No, sir. 

Q. Now, when she moved to your house from 5505 13th 
Street, what part of your house did she occupy? A. She 
occupied a basement, and it is a modern basement, and 
that was at her own request. I offered her my own bed- 
room because the basement has an asphalt tile flooring and 
she had bad feet and I knew that it probably would hurt 
her feet, and that is the reason she give me for leaving, 
that it did hurt her feet and she wanted to go in her own 
house at 1303 Kennedy Street. 

Q. How much were you charging her for this cellar? 
A. $50.00. 

Q. Were you going to charge her any more for 
305 using your bedroom? A. No, sir. 

Q. You were willing to move out and let her move 
in? <A. Yes, sir. 

Q. For the same money? A. Yes, sir. 

Q. And she wouldn’t accept it? A. She always told me 
what she wanted and I always tried to comply with it. I 
don’t remember once in my life not complying with her 
wishes, 
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Q. I know. But she wouldn’t take the bedroom. That 
was her— A. That was her decision; yes, sir. 

Q. Was it damp in the basement? A. Absolutely not; 
no, sir. 

Q. Did she ever complain to you that it was cold down 
there? A. No, sir. She thanked me for keeping it com- 
fortable for her. 

Q. Did you have an occasion to criticize her for burning 
the gas in the basement because she was cold? A. No, sir. 
In fact, she had the liberty to come up, and had access to, 
to turn the thermostat on whenever she wished, and she 

did that whenever she felt she wanted more heat. 
306 Q. Was your daughter living at your house at 
that time? A. I believe she was. 

Q. And did Mamie have any difficulty with her or the 
baby? A. Not to my knowledge, sir. 

Q: From there she went to 1303 Kennedy Street? A. 
Correct. 

Q. Do you have any idea of the date when she went 
there? A. No, sir; but it was in the latter part of April, 
and this big row that you talk about, it couldn’t have been 
too big because Easter was right after that, and I took her 
to the cemetery Easter and the 30th of May, right after 
that. 

Q. Do you remember what year? A. 1953. 

Q. Did you help her to move to 1303 Kennedy Street? 
A. Small things. 

Q. What did you move over there? A. Well, the nearest 
I recall, it was pots and pans and things like that, but 
she had a moving man. 

Q. To refresh your recollection, at page 118 of the 
record of the former trial, ‘‘did you help her move out 

there’’—to this 1303 Kennedy Street: 
307 ‘*A. Did I help her move? No. She answered an 
advertisement out of the paper. Some GI wanted 
work and he moved her.’’ A. That is correct. 
Q. So you didn’t help her on that occasion? A. I did 
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help her. I carried things over from my garage to—or 
from my place to her garage. She didn’t want to use them; 
she wanted to put them in the garage, and they are still 
in there. 

Q. What did you move for her on that occasion? A. I 
just told you, sir. 

Q. Well, I didn’t hear what you moved. 

Pots and pans? <A. Pots and pans and odd dishes and 
such as that. 

Q. How many trips did you make? A. Oh, I wouldn’t 
be able to tell you that. Whatever was necessary to get 
them over there. 

Q. Did you get paid for that? A. No, sir. 

Q. That is the first time she moved that you hadn’t 
moved her; is that right? A. I never moved her before. 

Q. I thought you said you helped her to move? A. I 

helped her this time. 
308 Q. Well, she got the GI to move most of her stuff, 
didn’t she? A. Yes, sir; but she got a move man 
to move most of the stuff before, too. 

Q. What is it the GI didn’t move on this occasion? A. 
What he didn’t move? 

Q. Yes, sir. A. Just small things. 

Q. Something you could carry in your hands, huh? A. 
Sure. I didn’t have any wagon. 

Q. Did she become ill about that time? A. Become ill? 
Well, Mamie Ross has been more or less ill, as you call it, 
ever since I have known her. You will have to be more 
specific with that question before I can answer it. 

Q. How long did she stay in the Kennedy Street house? 
A. She was there from the latter part of April until 
the first part of November of 1953. 

Q. Did you visit her over there? A. Sure. 

Q. How often? A. I wouldn’t know how often, sir. 

Q. Anyone else live there with her? A. Mrs, Hagan lived 

downstairs. 
309 Q. Did you have a key to 1303 Kennedy Street? 
A. I didn’t at that time, sir. 
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Q. Did you ever ask Mrs. Hagan to give you a key to it? 
A. Did I ever ask Mrs. Hagan to give me a key? 

Q. Yes, sir. A. No, sir. Why should I ask Mrs. Hagan? 
I would ask Miss Ross for one if I wanted one. Miss 
Ross gave me a key. 

Q. Mrs. Hagan had the house rented, didn’t she? A. 
Mrs. Hagan had the house rented, yes, sir. 

Q. Did you rent it to her? A. No, sir. 

Q. Then when you went for the key, if you wanted the 
key you would go to the tenant, would you not? A. I 
never had occasion to want the key, sir. 

Q. You never asked Mrs. Hagan for a key to the house? 
A. No, sir. 

Q. What part of 1303 Kennedy Street, Northwest, did 
Mamie Ross oceupy at that time? A. The second floor, 
the rear two rooms, and the back porch. 

Q. When you would go there to visit her would you see 

- Mrs. Hagan? A. I think I testified before that I 

310 don’t think that I have seen Mrs. Hagan a half 

dozen times in my life. Miss Ross was able to come 

down and she usually telephoned or we telephoned to her, 

and she usually come down to the door. She knew we were 
coming. 

Q. In what case are you talking about testifying? <A. 
Sir? 

Q. In what case were you talking about testifying? Was 
that a landlord-and-tenant case? A. No; I never testi- 
fied in no landlord-and-tenant case. 

Q. How long did she stay in the 1303 Kennedy Street 
house with Mrs. Hagan? A. From the latter part of April, 
1953, until the first part of November, 1953. 

Q. Then what happened? A. Miss Ross went to the 
Washington Sanitarium—in fact, we took her to the Wash- 
ington Sanitarium in Takoma Park. 

Q. How long did she remain in the sanitarium? A. She 
stayed in the Sanitarium until just before Christmas. 

Q. Same year? A. Same year. 
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Q. That was for the month of November and De- 
311 cember? A. Two months, practically. 

Q. Did you charge her anything for taking her to 
the hospital? A. No, sir. 

Q. Did she pay you anything for it? A. No, sir. 

Q. What happened after she got to the hospital? How 
long did she stay there? A. I just told you, sir. She 
stayed from the first part of November until just before 
Christmas, and she wanted to spend the Christmas with us, 
and she come to live with me. 

Q. At— A. 5518 - 13th Street, Northwest. 

Q. How long did she stay there? A. She stayed there 
until the first week in January. 

Q. 19342 A. 754. 

Q. Then where did she go? A. Back to the Washington 
Sanitarium. 

Q. Did you take her there? A. Yes, sir. 

Q. And how long did she stay in the Washington Sani- 

torium that time? A. She stayed in the Washington 
312 Sanitarium from the first part of January until, I 

would say, the last of January or the first part of 
February. I couldn’t— 

Q. Then where did she go? A. Well, we took her to the 
Sunnyside Sanitarium and rest home in Silver Springs on 
Philadelphia Avenue. 

Q. You say ‘‘We took her.’’ You mean you and Mrs. 
Adlung? A. Yes, sir. 

Q. Did you charge her for that trip? A. No, sir. 

Q. Was she taken in an ambulance or taken in a car? 
A. Took her in my car. 

Q. Then from there where did she go? A. From there 
she went to the Cedar View Sanitarium in Takoma Park on 
Baltimore Avenue. 

Q. Did you take her there? <A. Yes, sir. 

Q. Was she able to go by herself? A. I just don’t under- 
stand that question. 

Q. I mean, was she physically able to get around by her- 
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self? A. Yes; but she didn’t have any means of trans- 
portation. 

Q. And did you charge her anything for transpor- 
313 ~=tation? A. No, sir, I did not. 

Q. Did she pay you anything for it? A. No, sir. 

Q. Do you know why she left that former nursing home? 
A. She didn’t like it. It was unclean. 

Q. And how long did she stay in the— A. Stayed in each 
of them approximately two weeks; between two and three 
weeks. 

Q. Why did she leave the last one? A. Same thing. 

Q. Do you recall how much you were paying for the serv- 
ice? A. $75 a week. 

Q. In each place; is that right? A. Yes, sir. 

Q. After she left the last one, where did she go then? 
A. She went to my daughter’s home in Riverdale, Maryland. 

Q. What is your daughter’s name? A. Mildred Knowles. 

Q. How did she go to Mrs. Knowles’ house? A. Mr. and 

Mrs. Knowles took her there in their car. 
314 Q. And did you make the arrangement? A. What 
- do you mean, ‘‘make the arrangement’’? 

Q. Did you make the arrangements? A. No, sir; I made 
no arrangements. Mr. and Mrs. Knowles went to see Miss 
Ross in the sanitarium and whatever arrangements were 
made they made them. 

Q. And how long did she say with your daughter? A. 
About two weeks. Maybe it might be two and a half or 
three weeks, But that is approximate. 

Q. Do you know how much she paid your daughter, if 
anything? A. There wasn’t any fixed charge there again. 
She gave her $25.00 a week. 

Q. Gave her $25.00 a week? A. Yes, sir. 

Q. Do you know why she left your daughter’s house? 
A. Yes, sir. 

Q. Why? A. Because she had gotten possession of her 
own house at 1303 Kennedy Street. 

Q. Had Mrs. Hagan removed from the house then? <A. 
Had she moved from the house? 
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Q. Yes. A. Yes, sir; she moved. 
Q. And do you know why she moved? A. Do I know 
why she moved? 
315 Q. Yes, sir. A. Because Miss Ross requested that 
she wanted the house. 

Q. Did you have anything to do with her moving from 
that house? A. Only in a sense that I acted in Miss Ross’ 
behalf and employed an attorney to do whatever was 
necessary. 

Q. Who was the attorney? A. John P. Labofish. 

Q. Why didn’t Miss Ross employ the attorney? A. I 
don’t know. She told me to do it, sir. 

Q. You attended to all of her affairs; is that right? A. I 
wouldn’t say I attended to all of them but I attended to 
most of her affairs for her, by request. 

Q. Was Mamie Ross able to go to market by herself? 
A. Well, I am unable to answer that. I presume she could 
have gone if she wanted. 

Q. Did you ever know of her going by herself to market? 
A. Yes; I have known of her going to market by herself. 

Q. Isn’t it a fact that you and Mrs. Adlung went for her? 

A. That is a fact. 
316 Q. And that you took her shopping? A. That is 
right. 

Q. And that you took her to the bank and you cashed her 
checks? A. That is right. 

Q. Did she pay you for taking her to the grocery store? 
A. There is another question of whether she paid. She 
gave me fifty cents and that was her request and that only 
happened the last six months before she went to the 
hospital. 

Q. Every time you would take her to the grocery store 
she would give you fifty cents? A. Yes. That required 
going there on Friday getting the order, going to the store 
Saturday and getting that which she wanted, any particular 
brand, or that which was advertised and which necessitated 
going sometimes to three stores to get what she wanted; 
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bringing it back, putting it in the refrigerator, and then 
taking the garbage and trash out and then getting fifty 
cents. If that is getting paid, you can put it down that way. 

Q. Then she gave you some food, did she not? A. No, sir. 

Q. Never gave you anything? A. Oh. I have given her 
cantaloupes and melons, and she has done the same 

thing. 
317 Q. And didn’t she give you part of the provisions 
she would buy? A. No, indeed. 

Q. Did you ever advance Mamie Ross any money? Loan 
her money? A. Well, that word ‘‘advance’’ would be 
better, I believe. I have put out money for her and she 
would reimburse me later on; many times; yes. 

Q. What would be the reason for that? A. The reason 
is she never kept much money in the house. In fact, I 
never remember of her having over a hundred dollars in 
the house. Mostly ten to twenty-five dollars. 

Q. You would advance her money and she would reim- 
burse you? A. That is right. 

Q: And would there ever be in this reimbursement any 
payment for her services? A. Oh, no. 

Q. When did you first meet Anita McCann? A. I don’t 
know if I have ever met her. I have seen her. 

Q. You didn’t meet her in Mr. O’Brien’s office? A. I 
wasn’t introduced to her. I seen her. 

Q. Did you ever see her before that? A. No, 
318 sir; not to my knowledge. 
| Q. Did you know who she was? A. I knew she 
was related to Mr. Charlie Behrens, and that is the best 
I can— 

Q. Did you know the relation between Charlie Behrens 
and Miss Ross? A. There is no—only a friendly relation- 
ship. 

Q. I am talking abont just relations—did you know 
they were friends? A. Yes, sir. 

Q. You knew they had been raised together as chil- 
dren, did you not? A. Miss Ross told me that, sir. 
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Q. When did you meet Mr. Behrens for the first time? 
_ A. I think the first time I seen Mr. Behrens was Christ- 
mas or during the Christmas holidays of 1952. At 5505- 
_ 13th Street, Northwest. 
_  Q. That was Mamie Ross’ place? A. At Miss Ross’. 
QQ. To go back a little: How often did you visit Mamie 
' Ross when she went to live with Mr. Hagan on 1303 Ken- 
nedy Street? A. I never had any— 

Q. Would you go every day? A. I wouldn’t say 
- 319 I went every day. There wasn’t any occasion for 

it, sir. 

Q. But there did come a time when you visited her 
every day. Is that right? A. Only when she was sick, I 
would say. 

Q. You would visit her as much as three times a day 
then? A. Necessity proves that that was necessary. 

Q. What necessity proved that you had to go to see her 
three times a day? A. I can’t hear you. 

Q. What necessity dictated you going to see her three 
times a day? A. The first thing was, one of the nurses 
called me up—I think it was about 5 or half past 5 in the 
morning, and said she was quitting, and I had to go there 
to find out whether Miss Ross was by herself or if she 
needed anything or what. 

Q. She told you Miss Ross was desperately ill and that 
you ought to do something about it? A. No, she didn’t. 

Q. ‘She didn’t? A. She didn’t testify that way either. 

The Court: Just answer the questions. 

The Witness: Pardon me, sir. I am sorry. 


320 By Mr. Hill: 


Q. Actually, you reprimanded this lady for calling you 
up such an early hour, didn’t you? A. Only on the tele- 
phone, sir. I says, ‘‘You can’t do this’’, and she says, 
‘Yes, I can’’. And she did it. 

Q. Did there come a time when she went to Garfield 
Hospital? A. Yes. She went to Garfield Hospital before 
she went to Leland Hospital, sir. 
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Q. When was that? A. It was a few days before my 
wife’s birthday, and I believe it was January 16th. 
Q. 1955? A. Yes, sir. 
Q. Did you know her physician there? A. Doctor A. B. 
Little. 
Q. And did she have any other physician’ A. There 
was a surgeon. 
Q. Who is he? A. Doctor Jonathan Williams. 
Q. Is he the same doctor who testified in the former 
ease? <A. Yes, sir. 
321 Q. How long did she have Doctor Williams as a 
surgeon? <A. Well, now, I wouldn’t know how long 
it took him to perform his services, sir. I understand 
there was some kind of operation, which I am not familiar 
with. 
Q. At Garfield Hospital? <A. Yes, sir. 
Q. And that was in January 1955? A. That is right. 
Q. How long did she stay in the hospital? A. Oh. The 
nearest of my recollection, about two or three weeks. Two 
weeks I believe. 
Q. Then where did she go? A. Come to my house. 
Q. How long did she stay there? A. About two weeks. 
Q. What room did you put her in this time? A. She 
was—I have a converted apartment; it is upstairs in the 
back; it is two rooms; and the porch has been converted, 
with heaters, plaster, and so forth; and private bath in 
it. 
Q. She was very comfortable there; is that right? A. 
Sir? 
Q. She was very comfortable there? A. Well, she 
didn’t say whether she was or was not. 
322 | Q. I mean from your description, this is a com- 
fortable apartment. A. Yes, sir. 
Q. And how much did you charge her for that? A. I 
believe it was $50.00. I don’t remember. 
Q. $50.00 for what, a week? A. Yes, sir. 
Q. $50.00 a week? A. That was not for the apartment 
alone, sir. That was for— 
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Q. Services? A. Well, you could call it that. That was 
again not a charge. Miss Ross is the one fixed that charge. 
Q. She did pay it, though, didn’t she? A. She did pay 
it; yes, sir. 
Q. And the money went to you or Mrs. Adlung? A. 
Yes, sir. 
Q. And you furnished the room. What other services 
did you furnish for her there? A. What other services? 
Q. Yes, sir. A. Whatever was necessary to be done. 
Q. Did you furnish food? A. Food; sure. And 
323 you might call it nursing care, which I am not a 
nurse nor neither is my wife, but we did the best we 
could; night and day. 
Q. Did she need a nurse? A. She needed one but she 
wouldn’t consent to getting one. 
Q. What reason did she give for not getting a nurse? 
A. Said she couldn’t afford it. 
Q. You knew better than that, didn’t you? A. I certainly 
did. 
Q. How long did she stay at your house that time? 
A. About two weeks, sir. 
Q. And when did she leave there? Do you remember 
the date? A. Yes, sir. 
Q. What date was it? A. February 8, 1955. 
Q. And where did she go from there? A. Leland Me- 
morial Hospital in Riverdale. 
Q. How did she go? A. In the ambulance. 
Q. And who made the arrangements to send her in the 
ambulance? <A. I did. That is, Doctor Little did. 
Q. How did she come to leave your house after 
324 she had just gotten fixed up in a nice apartment? 
A. She wasn’t fixed up. We had been trying, by 
Miss Ross’ request, even before she went to Garfield, to 
get her a rest home or sanitarium, or a hospital where 
she would have a private room. She insisted upon having 
a private room, and we were unable to get one, and on 
the morning of February 8, on Doctor Little’s visit, he 
said he could get her into Leland Memorial Hospital, and 
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we were very thankful that she could, and where she could 
get better service than I was able to give her. 

Q. Now, you remember the February 7th date, don’t 
you? A. I sure do. 

Q. That is the date Mr. Tolley came there for the execu- 
tion of the will? A. That is right. 


329 By Mr. Hill: 


Q. When Mr. Tolley came to your house on the date of 
February 7, did he have occasion to call you into the room 
where Mamie Ross was for getting the names of some of 
the beneficiaries? A. He certainly did. 

Q. How many times did he call you there? A. I think 
I was called in three times, sir. 

Q. Did Mamie Ross have some impediment in her speech 
at that time? A. Well, I could understand her very well, 
sir. That is a matter of opinion. She didn’t have any 
teeth, so naturally there would be some impediment in 
her speech. 

Q. But Mr. Tolley couldn’t understand what she was 
talking about; is that right? A. I don’t know whether he 
could understand it or no, but he asked me to come in and 

give him this information. 
330 Q. Now, in connection with Mr. Tolley’s drafting 
of the will, you told him where he could get the 
data to put in the will, did you not, the Second National— 
A. You will have to be more specific on that. Data for 
what? 

Q. Did you tell him that he could get lot and square 
number and the notes, and so forth, at the Second National 
Bank? A. That is true. 

Q. Mamie Ross couldn’t furnish them and he could get 
them there; is that right? A. I didn’t know whether she 
could furnish them or no. He asked me the question and 
I told him that the Second National Bank, the 7th Street 
branch— 
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Q. Did he tell you why he asked you that? A. No, sir. 

Q. Do you remember any of the names that he asked 
you about? Do you recall any of the names he wanted 
to know? A. Yes, sir. 

Q. Which names did he refer to? A. He wanted to 
know the name of the husband of Mrs. Hagan. 

Q. Were you able to give him that? A. Only to the 
extent that I thought his name was John F. Hagan and 

that he lived on 16th Street, but whereabouts I 
331 just couldn’t tell him. 
Q. At that time you had never been introduced 
to Mrs. Hagan, had you? A. Me? 

Q. Yes, sir. A. I think I had, sir. I don’t know about 
being introduced, but I was with Miss Ross when Mrs. 
Hagan rented her house. In fact, I think I wrote up the 
rental agreement for Miss Ross, and as near as my memory 
serves me, there was something that didn’t suit one or the 
other and I had to write it over for her. 

Q. Did you see or meet Mrs. Hagan’s husband at that 
time? A. I don’t recall. I believe I did, sir. Because it 
was—Miss Ross had a house for rent and always when- 
ever we had anything to rent, we would go there with 
her; she didn’t like to sit around all day by herself; and 
I think 1323 Otis Place, Northwest, and as near as I re- 
member, Mr. and Mrs. Hagan come by there to rent the 
house. 

Q. Mr. and Mrs. Hagan? A. Yes. That is the first that 
I remember. I wouldn’t say whether Mr. Hagan was there 
or no, but I believe they were both there. 

Q. And did you learn his name at that time? A. 

332 I wouldn’t know. I wrote the sales—I mean, the 

rent agreement, so I would have known it when I 
wrote that. 

Mr. Hilland: Exeuse me. What number on Otis Street 
was that? 

The Witness: 1323. 
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By Mr. Hill: 


Q: How long before this incident we have been discuss- 
ing was it that that house had been rented? A. I don’t 
know. You will probably be better informed if you ask 
Miss Hagan. I don’t know how long she lived there. 

Q: Don’t you know how long she had been there? A. 
No, I don’t. 

Q. A year or more, hadn’t it? A. Oh, more than that. 

Q. And you remembered her husband’s name all that 
time? A. I remembered it; yes, sir. 

Q. And you were able to tell Mr. Tolley that her hus- 
band’s name was John? A. Yes, sir. 

Q. And did you tell him where he lived? A. Only to 
the extent that he lived on 16th Street. What the address 

was I didn’t know. 
333 Q. What did you tell him about Mrs. Gotthardt? 
A. I told him that Mrs. Gotthardt lived two doors 
from where Mrs. Ross’ house was, which would make it 
1316 Monroe Street, Northwest; that she was living there, 
had a room or an apartment there with a lady which I 
did not know the name. 

Q. Now, isn’t it a fact that you did not discuss either 
Mrs. Gotthardt or Mrs. Hagan with Mr. Tolley? A. That 
is not a fact. I did. 

Q. Do you remember telling Mr. Tolley who Mrs. Gott- 
hardt was? A. I wouldn’t know how to tell you who 
Mrs. Gotthardt is now, except Mrs. Gotthardt. 

Q. You didn’t know her very well? A. Oh, I have 
known her since Miss Ross bought that house, whatever 
year that was, now. I would have to check my mind up, 
when she bought 1320 Monroe Street. That was the first 
time that Miss Gotthardt knew her. 

Q. Did you ever meet Miss Gotthardt? A. Oh, yes. 

Q. And you knew her well? A. I knew her. Well, you 
say well; yes, I knew her. I have known her for quite some 
years. 

Q. And she was a friend of Mamie Ross, was she not? 
A. Yes, sir. I always figured that way. 
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334 Q. Did you tell Mr. Tolley who to see at the 

Second National Bank about these notes? A. I be- 
lieve I did. I think I told him Mr. Dawson, and Mr. Daw- 
son either had left there or had changed jobs in the bank, 
and that a Mr. Curtain took his place. 

Q. You attended to Mamie Ross’ business at that time, 
did you not, her banking business? A. I would say that 
I assisted her, sir. 

Q. Had a key to her house, did you? A. I am not sure 
whether I had a key at that time, but at one time I had 
a key, sir. 

Q. Now, on that occasion of February the 7th, there was 
a power of attorney executed for you to draw funds from 
Miss Ross’ account? A. That is right. 

Q. And she had how much money in the bank at that 
time? A. I don’t recall, sir. I believe at that time she 
had about $2900 in there. That would be my guess. 

Q. That is sufficient. A substantial amount of money? 
A. Yes, sir. 

Q. And isn’t it a fact that that amount was being aug- 

mented by a payment on notes from time to time? 
335 <A. Yes, sir. They had about six notes, I think; 
something like that. 

Q. And they were being paid into the account? A. That 
is right. 

Q. As far as you knew, then, that was ample to pay her 
immediate expenses, was it not? A. Very ample, yes, sir. 


Q. Did you go to the hospital in Riverdale when 
Miss Ross was admitted? A. Did I go to the hos- 
pital with Miss Ross? Not— 
Q. When she was admitted. A. Not in the ambulance. 
I went in my car. 
Q. Did you arrange to get the ambulance for her? A. I 
think Doctor Little did that. 
Q. Did you arrange to get it or do you think Doctor 
Little got it? A. I think Doctor Little got it. 
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Q. What time did she go to the hospital, if you can re- 
eall? A. I would say it was about 8:00 o’clock at night, 
sir. 

Q. And the only urgency for her going at that 
337 ‘time, as you have stated, was because Doctor Little 
had just found the place? A. That is right. 

Q. Was there any reason why he had to take her there 
that night that late? A. I had to go there in the daytime 
and make an advance payment for her so she could be ad- 
mitted. There wasn’t any particular rush; no, sir. 

Q. She was in your house on the 7th? A. Yes, sir. 

Q. And you took her to the hospital on the 8th, the 
next day, at night? A. That is right; yes, sir. 

Q. And had her condition changed so she had to go? 
A. Not to my knowledge, sir. 

Q. No. And the only reason for going at night was 
what? A. The only reason for going at night is that the 
hospital was ready for her. That is the only thing I can 
say. And I had finished my arrangements with the hos- 
pital. 

Q. During the daytime? A. Yes, sir. 

Q. And what time did you go out to do that? A. I 
would say about two or three o’clock in the day; something 

like that. 
338 Q. And then you took her out there eight o’clock 
the same day? A. Yes, sir. 

Q. That was in March. Was the weather cold then? A. 
Yes, sir. 

Q. Did you have a conversation with Mamie Ross in 
which you asked her to give you this additional power of 
attorney? <A. Yes, sir. 

Q. And where was that? A. I believe that was at Le- 
land Memorial Hospital. 

Q. How soon after she had gone there? A. Oh, more 
than a week. 

Q. More than a week? A. Yes, sir. 

Q. What did she tell you in answer to that request? <A. 
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I think she told me she thought it was a good idea; she 
hadn’t thought of that before; to get an attorney to draw 
up the papers and she would sign them. 

Q. And who did you get? A. Mr. John J. O’Brien. 

Q. And is there any reason why you didn’t get Mr. 
Tolley to draw this instrument? A. Miss Ross said she 

didn’t want him. 
339 Q. Said she didn’t want him? A. Yes, sir. 
Q. What was the reason she didn’t want him? 
Did she say? <A. I didn’t ask her what reason she didn’t 
want him, sir. 

Q. You asked her at that time if she wanted you to get 
Mr. Tolley or Mr. Labofish, or Mr. O’Brien? A. Yes, sir. 

Q. And she said Mr. O’Brien? A. That is right. 

Q. Did she tell you why she was picking him? A. I 
didn’t want to bring this up but she did tell me why she 
didn’t want Mr. Tolley or why she didn’t want Mr. Labo- 
fish, 

Q. Let’s hear what it is, sir. A. Well, she said Mr. 
Tolley had give her a price of executing the will, and when 
the bill come, it was much higher and she didn’t like it. 

Q. Yes, sir? A. And Mr. Labofish had had several oc- 
casions, several times he had been employed by Miss Ross, 
and that he made his money too easy and she didn’t like it. 

Q. And how much did she pay Mr. Tolley? A. I 
340 think it was $100, and $2.50 for a notary for the 
power of attorney. 

Q. How much did she pay Mr. O’Brien? A. $100.00. 

Q. The same thing? A. Excepting $2.50; yes, sir. 

Q. Did she object to that? A. I don’t know what ar- 
rangements she made with Mr. O’Brien. I wasn’t there. 

Q. You paid him? A. Sir? 

Q. You paid him? A. I paid him at her request. 

Q. And did she object to the fee at all? A. No. She told 
me to pay him. Told me to write a check for $100, which 
I did. 

Q. Then the difference in the price of the two counsel 
was nominal, wasn’t it? A. It was nominal but it may 
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have been a difference as to what was stated in the begin- 
ning. 
Q. The $2.50 was for notary public and executing power 
of attorney? A. As I understand it, sir, it was the notary 
public. I believe that was specified in the bill, sir. 
341 Q. And you didn’t have a notary public for the 
second power of attorney, did you? A. No, sir. 
Mr. Hilland: I object. It is immaterial. It isn’t neces- 
sary at all. 
The Court: He has answered. Proceed. 


By Mr. Hill: 


Q. So there wouldn’t be any need for a notary for the 
second power of attorney? <A. No, sir. 

Q. After you got those instructions from Mamie Ross 
in Leland Memorial Hospital, what did you do? A. What 
do you mean, what did I do? 

Q. What, if anything, did you do about her instructions? 
A. I carried them out to the best of my ability. 

Q. Can you fix the date you got those instructions from 
Mamie Ross? A. Yes, sir—Could I fix the date? 

Q. Yes, sir. A. Well, she went there on the 8th and it 
was about a week and a half that I had the conversation 
with the hospital authorities and that is when I spoke to 
Miss Ross. 

Q. It was about a week and a half after she went 
342 there— A. Yes, sir, that is right. 

Q. How did you get in touch with Mr. O’Brien? 
A. By telephone. 

Q. And did you go with him out there to see her? A. 
No, sir, I did not. 

Q. Were you out there when he was there? A. Yes, 
sir. 
Q. How did you come to be there; just casually? A. 
No, sir. We made an appointment to be there. 

Q. Made an appointment? <A. Yes, sir. 

Q. And you met him there? A. Yes, sir. 
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Q. What date was that, if you can fix it? A. The 20th 
day of February, 19595. 

Q. Morning or afternoon? A. Ob, about 2:30 or 3:00 
o’clock; something like that. 

Q. Was anybody else with you and Mr. O’Brien? A. 
My wife. 

Q. Did you have to introduce Mr. O’Brien to Miss Ross? 
A. I didn’t introduce him. I went in there with him and 
said, ‘‘Here is Mr. O’Brien.’’ 

Q. Then what did they do while you were there? A. 

Who do you mean, ‘‘they’’? 
343 Q. Mr. O’Brien and Miss Ross. A. I don’t know. 
Mr. O’Brien asked my wife and I to go out of the 
room and we went into the waiting room and waited there 
until he came back after us. 

Q. And he didn’t tell you what had occurred between 
them at all? A. No, sir. 

Q. How long was Mr. O’Brien in with Miss Ross on 
that occasion? A. Oh, I would judge about three-quarters 
of an hour. 

Q. Did you ever see Mr. O’Brien at the hospital again 
after that? A. Yes, sir. 

Q. What date? A. February 25th. 

Q. And how did you come up with him then, just casu- 
ally or did you have an appointment? A. Had an ap- 
pointment. 

Q. What was the appointment for? A. It was for the 
day before and he called me up and couldn’t make it. 

Q. What was the object for your going out? A. I 
wouldn’t know that. He asked me to come out; that is all 

I can tell you, sir. 
344 Q. When you got there, what happened between 
you and Mr. O’Brien and Miss— A. The same thing 
happened. We were in there with Mr. O’Brien and Miss 
Ross, and my wife and myself, and Mr. O’Brien asked us 
to leave the room, which we did. 

Q. Did you have any witnesses for a will then, with you? 

A. I didn’t have any; no, sir. 
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Q. Did Mr. O’Brien have any? A. Not that I know of; 
no, sir. 

Q. Did Mr. O’Brien tell you what the object of the visit 
was? <A. No, sir. I didn’t ask him. 

Q. Did Mamie tell you what it was? A. No, sir. 

Q. So you don’t know what you were doing out there? 
A. No, sir. 

Q. Now, how long did you stay that time? A. I would 
say it was a little less than the time before. 

Q. You had no conversation with either Mr. O’Brien 
or Miss Ross about any of the matters you had under con- 

sideration then, at that time? <A. No, sir. 
345 Q. She didn’t give you any instructions about 
anything? Didn’t tell you what to have done or not 
to have done? A. Yes. I believe she did. 

Q: What did she say? A. I believe she told me to help 
Mr. O’Brien the best I could, and that she wanted to get 
the will back from the American Security and Trust Com- 
pany. 

Q: She told you to help Mr. O’Brien get the will back? 
A. Told me to assist him the best I could. 

Q. Is that all that she told you that you can remember? 
A. That is all that I believe that I remember; unless you 
ean refresh my mind with something. 

Q:. Well, what did you do about assisting Mr. O’Brien to 
get the will back? A. Only thing I did was to take him 
the ‘receipt down there and bring the letter out that Mr. 
O’Brien wrote, to Miss Ross, read it to her, and got her 
to sign it in front of Miss Taylor, and Mrs. Taylor wit- 
nessed it. 

Q. On that oceasion did Mr. O’Brien come out and tell 
you Mamie Ross wanted to see you? A. What occasion, 
now, are you talking about, sir? 

Q. The occasion when you went back there on the 
346 25th of February, when you didn’t know what you 
were going to do? A. Mr. O’Brien didn’t say any- 

thing to me what Mamie Ross wanted; no, sir. 
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Q. Did not? A. No, sir. Only thing he told me was she 
wanted to see me after he got through with her, and I 
went in there and she told me to write him a check for a 
hundred dollars, which I did, and showed it to Miss Ross 
and handed it to Mr. O’Brien. 

Q. And that is all that you did? A. That is all I did. 

Q. Did Mr. O’Brien tell you that he had drawn any 
will for her on that occasion? A. No, sir, he did not tell 
me that. 

Q. That was on February the 25th? <A. Sir? 

Q. That was on the date of February 25? <A. That is 
right. 

Q. When did you give Mr. O’Brien this receipt you are 
talking about? A. I gave Mr. O’Brien that receipt on the 
third day of March, 1955, about 9:00 o’clock in the morn- 
ing. 

Q. You didn’t do anything about it from February the 

25th to March the 3rd? A.I hadn’t given it a 
347 thought, but on February 2, the day before that, 

Miss Ross asked me if Mr. O’Brien had done any- 
thing about it, and I told her I did not know but I would 
get in touch with him, which I did. 

Q. How did you come into possession of this receipt? 

The Court: You said February 2nd. You meant March 
2nd? 

The Witness: March; yes, sir; excuse me. 


By Mr. Hill: 


Q. How did you come into possession of the receipt? A. 
I had all of Miss Ross’ mail and bills, and receipts, and 
so forth. 

Q. You opened all her mail? A. That was my orders, 
sir; yes, sir. 

Q. It wasn’t your idea to get this will from American 
Security and Trust Company, was it? A. No, sir. 

Q. You weren’t interested in the will? <A. No, sir. 

Q. And you only got the will from Mr. O’Brien because 
Mamie Ross told you to get it? A. That is correct. 
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Q. She told you on February the 25th, and you didn’t 
do anything about it until March the 3rd? A. No, 
sir. 
348 Q. 1955? A. No, sir, I didn’t. 
- Q. And on that date what did you do about it? 
A. On what date? 

Q. March the 3rd. A. I had a conversation on March 
2nd with Mr. O’Brien, and he told me to meet him in his 
office at 9:00 o’clock the next morning, which was March 
3rd. It was about 9:00 o’clock in the morning. 

Q. And did you meet him there at that time? A. I sure 
did. 

Q. And did you have this receipt with you? A. Yes, 

sir. 
Q. And what did you say to Mr. O’Brien or he say to 
you about the will? A. Didn’t say anything to me about 
the will. He asked me if I had the receipt and I gave it 
to him. 

Q. Then when did you get the letter dated March the 3rd, 
1955, from Mr. O’Brien? A. March 8rd, 1955. 

Q. On the same trip, or did you come back? A. Same 
trip; yes, sir. 

Q. Did he write it right while you were there? A. Yes, 

sir. 
349 Q. And what time did you present this letter to 
Mamie Ross? A. Oh, it was some time around 
noon. I think it was a little after noon. 

Q. Couldn’t be around evening, dark? A. Absolutely 
no. 
Q. How do you remember that so well? A. I had it back 
into Mr. O’Brien’s office by 3:00 o’clock that same day. 

Q. Of March 3rd? <A. Yes, sir. 

Q. How do you remember that so well? A. How do I 
remember what? 

Q. That you had it back in his office at 3:00 o’clock. 
A. I know that I got it that day and I had Miss Ross sign 
it and took it back. I don’t have to have any map to re- 
member that. 





o¢ 


Q. You just remember it? <A. Certainly. 

Q. I show you this Plaintiffs’ Exhibit Number 1, a 
letter dated March 3rd, 1955. Is that the letter by which 
you got the will? A. I would say it is. 

Mr. Hilland: May I ask Mr. Hill what he means 
350 when he asks this witness, ‘‘By which he got the 
will? 

The Court: I didn’t understand the question, either. 

What was the question? 

Mr. Hill: Pardon me. I will restate it. 


By Mr. Hill: 


Q. Is that the letter by which Mr. O’Brien secured the 
will from the American Security and Trust? A. I pre- 
sume it is. This is the letter that I had. 

Q. And where was Miss Ross when this letter was 
signed by her? A. At 1303 Kennedy Street. 

Q. And in what part of the house was she? A. In bed; 
in the bedroom. 

Q. And what did she sign it on, the cover or something? 
A. Sir? 

Q. How did she sign it? A. It was signed on a maga- 
zine, a Ladies Home Journal. 

Q. Yes, sir. Was anybody else present when she signed 
it? A. My wife and Mrs. Taylor. 

Q. And did you have any conversation with Miss Ross 

about the purport of this letter at the time she 
351 signed it? A. No, sir. 
Q. Isn’t it a fact, Mr. Adlung, that you read to 
Miss Ross at that time what she said this letter covered 
and told her the purpose of the letter was to get money to 
buy her drugs and to pay her expenses? A. That is abso- 
lutely false. 

Q. False? A. Yes, sir. 

Q. You did ask Mrs. Taylor to witness the letter, did 
you not? <A. I have her signature to that effect; yes, sir. 

Q. And did she witness it right there in your presence? 
A. Yes, sir, she did. 
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Q. Did she ever witness any other letter for you? A. 
No, sir. 

Q. That is the only one? A. That is the only one. 

Q. Well, where was Mrs. Taylor when you got her to 
witness it? A. I believe Mrs. Taylor was having a bite to 
eat in the kitchen when I called her in there. 

Q. And what did she do after she witnessed the paper? 

- Did she return it to you? A. You are talking about 
352 Mrs. Taylor— 
Q. Mrs. Taylor. <A. Yes, sir. 

Q. She returned it to you. Did Mrs. Taylor read this 
letter over? A. Now, sir, I handed it to her and told her 
to read the letter so she would know what she was signing, 
and she looked at it. I don’t know whether she read it or 
not. 

Q. Did she take time enough to read it, do you think? 
A. Yes, sir. She had it in her hands ample time to have 
read it. 

Q. Was there any conversation between you and Mamie 
Ross on the occasion of the execution of this letter of 
March 4th? A. I don’t understand the question. 

Q. Did you talk to Mamie Ross or did she talk to you 
about the letter? A. About this letter? 

Q. Yes, sir. On the day she signed it. A. I don’t 
know if there was any conversation about it. I read it out 
loud. 

Q. To her? A. Yes, sir. 

Q. And when she signed it, did she say anything about 

it at all? A. No, sir. 
353 Q. And then you took the letter down to Mr. 
O’Brien, delivered it to him, the same day, about 
what time? A. Well, I got in the office about 3:00 o’clock 
and I think I waited until about 4:00 o’clock for Mr. 
O’Brien to come in. 

Q. Now, calling your attention to your former testi- 
mony, this question was asked you: 

‘*Q. About what time of day was it that Miss Ross and 
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Mrs. Taylor signed? ‘‘A. I would say about 11:30 to 
12:00 0’clock.”’ 

Is that right? A. That could be; yes, sir. Right around 
noon time. 

Q. And then you waited until 3:00 o’clock to take it to 
Mr. O’Brien? A. That is true. I went home and had 
something to eat myself. 

Q. At that time had Mamie Ross’ physical condition 
shown any worsening? A. Not to my judgment, sir. 

Q. Was there any reason to act with such dispatch to 
go down to get this letter and wait for it and get it back 
the same day? A. There was no reason to act with such 

dispatch. There was no reason not to. 
354 Q. That was not because Mamie Ross was sink- 
ing? A. No, sir. 

Q. How many times were you at Mamie Ross’ house on 
March 5th? A. I believe three times, sir. 

Q. What was the last time? A. I believe the last time 
was when Mr. O’Brien and the other two gentlemen were 
out there. 

Q. You weren’t there after the execution of the will? A. 
I don’t believe I was, sir. 

Q. Now, did there come a time when you began to visit 
Mamie Ross more often than you had before? A. I don’t 
just understand that question. 

Q. I believe you said that you visited her every day. 
Did there come a time when you visited her twice every 
day? A. There was times that I had visited her twice a 
day. It depended upon what she wanted; or if there was 
a necessity, I visited her twice a day. If there wasn’t it 
was once a day. 

Q. Sometimes you visited her three times a day; is that 
right? A. As near as to my recollection, that is the only 

day that I was there three times. 
355 Q. Was there any reason for you to be present 
on the occasion of the execution of this will of 
March 5th? <A. I think there was. 
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Q: What was the occasion? A. I was to have the power 
of attorney given me, and I had to be there to get that, 
I think, and sign it. 

Q: But the will, I mean. A. I knew nothing about the 
will. 

Q. Didn’t even know they were going to have a will? 
A. I wouldn’t say that, sir. 

©. You wouldn’t say it wasn’t and you wouldn’t say it 
was? A. I say I wouldn’t say I didn’t know anything 
about the will. I know they were going to make one. She 
told me; yes, sir 

Q. She promised you to sign a will before that and 
hadn’t done it, hadn’t she? A. That is false. 

Q. Had she ever promised before she would sign a will? 
A. No, sir; she didn’t have to. 

Q. Never had? A. No, sir. 

| Q. Now before she died, did there ever come any 
356 drastic change in her physical condition? A. Yes, 
sir. 

Q. When was that? A. The day before she died she 
went into a coma, and I think that was in the afternoon. 

Q. And is that the only time there was any change in 
the physical condition that you remember? A. Well, to 
me, the day before that she looked— 

Q. That would be March 8th, would it not? A. Yes, sir. 

Q. What happened on March 8th? A. Well, she looked 
a little drowsy to me, and— 

Q. In a stupor, was she? A. Somewhat of a stupor I 
would say, yes; sir. 

Q. And the next day she had a coma? A. In the after- 
noon; yes, sir. 

Q. Did she ever emerge from that coma? A. Not to 
my knowledge. 

Q. And she died on the early morning of March 10th? 
A. That is correct. 

Q. About 1:45? A. That is correct. 

Q. Did Miss Ross know that you and Mr. O’Brien were 
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coming out to execute the will on March 5th? A. Yes, 
sir. 
357 Q. You told her that? A. Yes, sir. 
Q. And was anybody else present when you told 
her that? A. Mrs. Mozingo. 
Mr. Hilland: I can’t hear you, Mr. Adlung. 
The Witness: Mrs. Mozingo. 


By Mr. Hill: 


Q. Did you tell Miss Ross in the presence of Mrs. Mo- 
zingo that they were coming out to execute the will or 
did you tell Mrs. Mozingo out of her presence? A. Mrs. 
Mozingo was right in Mrs. Ross’ bedroom with us. 

Q. Now, the second trip that you were out there, you 
ordered groceries; is that right? A. Second trip I was 
out where? 

Q. At Miss Ross’ house, on March 5th. A. I got gro- 
ceries for Miss Ross; yes. 

Q. And did she give you a list of groceries there? A. 
Yes. 

Q. Did she talk all right then? A. I could understand 
her. 

Q. And when you first met Mamie Ross, she was a 

woman of some means, was she not? A. I didn’t 
358 know. I couldn’t tell you that. 
Q. You knew all about her financial condition, 
didn’t you? A. Not when I first met her, sir; no sir. 

Q. Well, you learned within a short time after you met 
her, that she had property, didn’t you? A. Not within a 
short time. What do you mean by a short time? 

Q. Well, say two years, or three. A. Two or three years 
I knew she had enough money to buy a house. She bought 
1320 Monroe Street. 

Q. She had more than one house, didn’t she, when you— 
A. Not at that time. That is the first house she bought. 

Q. Didn’t she inherit property, to your knowledge, from 
her— A. She told me that she had two small houses. 
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Q. Yes, sir. A. That is, she didn’t own them then. She 
had sold them long ago. 

Q. Pardon me. I might have asked you this question, but, 
isn’t it a fact that on the date of March the 4th, when 

you asked Mrs. Taylor to witness this letter—A. It 
359 is March 3rd. 
Q. March 3rd, yes; pardon me—you read to Mamie 
Ross, in the presence of Mrs Taylor, that the letter was for 
the purpose of getting funds to pay her drug and other 
expenses? A. That is not so. 

Q. Now, when you were talking about taking Miss Ross 
out of the hospital on February the 28th, did you have any 
conversation with her about repairing her house? A. Sure. 

Q. What was the conversation? A. She told me what 
she wanted done. 

Q. What did she tell you? A. That was not on Febru- 
ary 28th. It was previous to that. When she decided she 
was going home. 

Q. When did she decide to go home? A. Oh, I would say 
it would be about the 26th or 27th. The 26th; something 
like that, I think. 

Q. That is the day after you and Mr. O’Brien were out 
getting instructions for her will? A. Could be. I don’t 
connect the two. 

Q. What did she tell you about it then? A. Well, she was 
living upstairs on the second floor and she wanted her 
furniture brought down on the first floor and there was one 
room was badly damaged by a storm, and she wanted that 

- repaired and painted, and the upstairs fixed up so 
360 _ that she might be able to rent it if she wanted to. 

Q. When she left to go to Leland Memorial 

Hospital, she was living in your house? A. That is right. 

Q. And when she told you that she wanted to come back 
to the house, she hadn’t been living in it then; she had been 
living in your house, hadn’t she? A. I don’t understand 
your question, sir. 

Q. I thought I understood you to say that she had 
been living upstairs in her house and that she told you 
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she wanted to change— A. She lived upstairs in her house 
previous to going to Garfield Hospital. 

Q. Oh, yes. A. Previous to coming to my house. 

Q. Yes, sir. A. Now, does that answer your question, 
sir? 

Q. It answers it in a way, but when she was coming out 
of the hospital— A. What hospital? 

Q. Leland Memorial. <A. Yes, sir? 

Q. Prior to that, she next had been living at your house; 

is that right? A. That is right. 
361 Q. But how long had it been since she had been 
in her home at 1303 Kennedy Street, if you know? 
A. Oh. I think she went out the 16th day of January to 
Garfield Hospital, and my wife’s birthday is on the 19th, 
and it was a couple of days before that. 

Q. And you closed her house up, did you? A. Yes, sir. 
Kept the heat on. 

Q. Did you disconnect the telephone? A. No, sir. 

Q. Did you ever disconnect the telephone? <A. The tele- 
phone wasn’t disconnected until a month after Miss Ross 
died. 

Q. Now, when she left, didn’t she have a phone in there, 
an unlisted telephone? A. I wouldn’t be able to tell you 
whether it was listed or unlisted. 

Q. But if she got a telephone, or it was cancelled, you 
would know about it? 

If it was disconnected or unlisted, or disconnected you 
would know about it, wouldn’t you? A. Certainly. 

Q. When she left the first time to the hospital she had a 

telephone in her house, didn’t she? A. What hos- 
362 _—pitail, again, sir? 
Q. That is Garfield Hospital. <A. Yes, sir; she 
had a telephone. 

Q. And did you cause that telephone to be disconnected ? 
A. Not until after Miss Ross died. 

Q. Now, to refresh you memory, isn’t it a fact that that 
telephone was disconnected and that she had another tele- 
phone subsequently installed, and that that is the one 
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that was disconnected after she died? A. I don’t know. It 
could be. 

Q. But whatever was done about the telephones, you did 
it? A. Either I, or my wife. 

Q. Do you know whether her phone was listed or not, 
in the directory? A. No, sir, I told you I do not know. 

Q. You don’t have any recollection of asking the tele- 
phone company to put it in without a listing, do you? A. 
I didn’t attend to that, sir. If it was, it was done at her 
request. 

Q. So when she was coming out of Leland Memorial Hos- 
pital on February 28th, she was talking about having her 
1303 Kennedy Street house repaired, furniture moved, and 

she was going to move in? A. I will modify that 
363 statement. I think that was before that. I think 
that would probably be between— 

Q. About that time or shortly before? A. Yes, sir. 

Q. Did she tell you any of her plans that she had then? 
A. Only those which I have stated, that she wanted it 
fixed up so that if she wanted to rent it she could rent it, 
and could have somebody in the house with her. 

Q. Didn’t she tell you she was going to rent it? A. No, 
sir. She didn’t tell me she was going to rent it. 

Q. Didn’t she tell you she wanted to rent it? A. Yes. 

Q. And did you do anything about finding a tenant 
for it? A. Never had time to. 

Q. And she told you that she wanted to rent the upstairs 
of that place so she would have somebody in the house? 
A. That is right. 

Q. Did you have a conversation with her at Leland 
Memorial Hospital about where she wanted to be buried? 

A. That is right. 
364 Q. And what date was that? A. I would say that 
would be about the 17th day of February. I think 
it was about a week and a half after she was there. 

Q. You had a discussion with her about an appointment 

of you as executor, did you? A. What was that? 
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Q. Did you have a discussion with her about changing 
her will and making you executor? A. No, sir. I didn’t 
have an exchange about making me any executor; no, sir. 

Q. Did she tell you anything about why she wanted to 
change her will? A. She didn’t say why she wanted to 
change it. Said she wanted to change it. 

Q. You and she did not diseuss the question of an execu- 
tor? A. Not as such; no, sir. 

Q. Did she give you instructions about what she wanted 
done at ber funeral, about the flowers and the like? A. 
Not about the flowers at the funeral, sir. Told me at the 
cemetery. 

Q. Did she tell you that she wanted you to put flowers on 

her grave on Haster and Decoration day? A. Yes, sir. 
365 Q. And when did she tell you that? A. This 

same conversation which we had, a week and a half 
or so after she was at Leland Memorial Hospital. 

Q. And you told her you would be glad to request that 
to be done, didn’t you? A. Yes, sir. 

Q. And you stated to her that if you couldn’t do it at 
any time, you told her the American Security and Trust 
Company could; right? A. As I remember the conversa- 
tion, she told me certain things she wanted done, that she 
wanted a waterproof grave vault, a certain kind of a tomb- 
stone or grave marker and that she wanted flowers on her 
grave on Easter and Decoration Day. And I told her that 
I would be glad to make this request, but I couldn’t demand 
those things being done; that the American Security and 
Trust, as I understood it, was the executor and they could 
do it. 

Q. You told her at that time, in reply to her request, that 
it wouldn’t be necessary to make a new will, did you not? 
A. I certainly did. 

Q. You told her that she could make any changes in 
the old will she wanted to? <A. Yes, sir; I told 

her that. 
366 Q. And she would have none of that? A. She said 
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she didn’t want that. She knew what she wanted to do. 

Q. You didn’t know what the will contained for you at 
that time, did you? <A. No, sir. 

Q. And that is the time when she told you she wanted 
a lawyer to draw up the new will? A. You say at that 
time, sir. Just what time do you mean? 

Q. When she told you and you had the conversation. 
A. Yes. A week and a half after she was out there, sir. 

Q. When the collector was appointed in this case and 
came to you for Mamie Ross’ records, you testified that 
the records you turned over to him only went back for a 
period of three years? A. I didn’t understand you. Will 
you repeat that, please sir? 

Q. When the collector was appointed in this case, the 
Union Trust Company, and you turned over Mamie Ross’ 
records to them, none of them went back for a period longer 
than three years from date of death? A. I couldn’t tell 

you that. I did not examine them. 
367 QQ. Did you ever destroy Mamie Ross’ records? 
A. No, sir. 

Q. Did you ever see her destroy them? A. No, sir. 

Q. Did you ever see her put records in a basket and say 
to do it? A. I didn’t see her put any records in a basket, 
but several months before she had this last spell she had 
a big trunk on the back porch upstairs, where she kept all 
kinds of papers, and one day she asked me if I would 
bring a basket or baskets—I don’t remember now—up there 
and open the trunk for her and lift the trays out,—they 
were too heavy for her to handle—that she had some papers 
that she thought she didn’t need any more and she wanted 
to go over them. And that is the best that I can tell you. 

Q. She said she wanted to throw them away; is that 
right? A. Well, I don’t know whether she said throw 
them away, or something she had no more use for. One 
or the other. 

Q. And you got the baskets and turned them over to her? 
A. That is right. 
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Q. Did you throw the papers away? A. I put them out 
for the trash man. 
368 Q. Did you look at them? A. No, sir. 
Q. You were handling her affairs then, weren’t 
you? A. Yes, sir. 

Q. You didn’t think the papers were of any value or 
sufficient to cause you to look at them? A. Not to me; 
no, sir. 

Q. Did you think they might be of any value to her? 
A. I didn’t give it a thought. I thought she had enough 
intelligence to know what she wanted and what she didn’t 
want. 

Q. You didn’t examine them at all? A. No, sir. 

Q. You knew her financial condition, didn’t you, what her 
property amounted to? A. Did I know about her financial 
condition? 

Q. Yes. At that time when you put the papers out in 
the basket or whatever it was. You knew her financial 
condition then? A. I would say yes. I would say that I 
knew eighty per cent of Miss Ross’ value and she knew 
eighty per cent of my value. 

Q. You knew she had plenty of money, didn’t you? A. 
I don’t know just what you mean by plenty of money. What 

one person thinks is plenty, the other wouldn’t. 
369 Q. Say a hundred thousand dollars or more. A. 
I knew that she was worth approximately a hundred 
thousand dollars; yes, sir. 

Q. Or more? A. I wouldn’t say or more. I knew she 
was worth approximately a hundred thousand. 

Q. Then when she was telling you that she couldn’t 
afford this or couldn’t afford that, you knew that that was 
not true, didn’t you? <A. I certainly did. 

Q. I believe you stated in your prior testimony that she 
had a brilliant mind. A. I still say so. A very brilliant. 

Q. And she would say with a hundred thousand dollars 
she didn’t have enough money to pay her nurses? A. That 
is what she said, but that was her business, not mine. 














68 


Q. You handled her affairs. Couldn’t you have employed 
the nurses she required? A. I did employ the nurses that 
she required. 

Q. Did you get a set of nurses three tricks around the 
clock? A. No, sir. I did later on, as the necessity arose. 

Q. You never did get but two tricks, 12-hour tricks 
370 each? A. That is right. 

Q. And they were these practical nurses? A. That 
is right. 

Q. Some of them? A. That is right. 

Q. No registered nurses? A. No registered nurses. 
Doctor Little advised me I didn’t need a aaa nurse, 
sir. ' 

Q. Who did that? A. Doctor A. B. Little. 

Q. Some of them you didn’t pay but $25 or $30 a week? 
A. I paid whatever they asked for. 

Q. But you told the nurses that Mamie Ross didn’t 
have any money and couldn’t afford— A. I did not. 

Q. You didn’t tell any of them that? A. I didn’t tell 
any of them that. 

Q. You didn’t tell Mrs. Taylor that? A. I did not. 

Q. Did Mamie Ross tell you to keep expenses down and 
to get nurses at $30 a week or less? A. She didn’t tell me 
to keep expenses down or to get nurses at $30 a week. 

She told me to do the best I could, and she didn’t 
371 need nurses, or 24-hour nurses, at the hospital. 

Q. Why did you get so many of these nurses, one 
every day practically, a different one every day? A. Well, 
as the oceasion arose I had to take care of the situation 
as it arose. 

Mrs. Taylor—I interviewed Mrs. Taylor from an adver- 
tisement which she had in the paper, and I did not call any 
of those witnesses, but it was before witnesses, Mrs. Taylor 
was saying, Strauss I believe the people’s name was, and 
there was nothing said about Mrs. Ross not being able 
to afford it. I asked Miss Ross how much she charged 
and she told me, and I said, ‘‘ Well, we will try it one week, 
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and if you like it you stay, and if I like you, you stay. 
Otherwise, we will make other arrangements.”’ 

Miss Taylor said she handled many cases and situations 
like that and she could handle it, and I said, ‘“‘I don’t 
believe you can, because my wife and I, it played us out 
taking care of her. At any time that you see that it is 
too much of a hardship on you, I want you to tell me.”’ 

After two days and two nights she told me, and I made 
other arrangements. 

Q. Isn’t it a fact that Mrs. Taylor told you it was very 
light work and she was a nice lady, and she would have no 

trouble with her and that she could handle it easily? 
372 <A. I absolutely did not, sir. 
Q. Mamie Ross was in the hospital from February 
8th to 28th, was she not? A. That is right. 

Q. And that didn’t wear you and Mrs. Adlung out, did it? 
A. I don’t say that that wore us out, no; because she 
was in the care of the hospital, but we took care of her 
two weeks previous to that, night and day. 

Q. And in the two weeks that that was too much. A. 
Yes, sir. We are not young people. 

Q. You were paid for that at the rate of $50.00 a week. 
You could have hired somebody— A. We were not paid 
for it. We were given a gift of $50.00 a week. 

Q. Then you employed other nurses that were there for 
such a short length of time. Was there any reason for 
them being there such a short time? <A. There is a reason. 
As I explained before, Mrs. Taylor thought she could take 
care of the situation by herself. She found out she couldn’t, 
so I had an advertisement in the paper myself for practical 
nurses and I interviewed about fifteen or twenty of them, 
and I also got in touch with a nurses’ registry for 
practical nurses, and through the advertisement I 
thought I had what would suit me, and be a perma- 

nent arrangement, 
373 Q. You could have gotten the nurses from the reg- 
istry in the very beginning without advertising, 
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couldn’t you? A. You are correct. But I didn’t know 
about it, sir. 

Q. Didn’t know about it? A. No, sir. Doctor Little 
suggested that to me. 

Q: You knew about practical nurses from Mrs. Ross. She 
came to you? A. That was 25 years ago, sir, and you 
could really call that a nursemaid. 

Q. You are a retired chiropractor? A. Yes, sir. 

Q. Did you ever have patients where they had nurses? 
A. No, sir. My practice never had any. 

Q. But you in your practice must have known there 
were such things as practical nurses? A. I just testified 
that I didn’t know. I didn’t know you could get them. I 
knew there was such a thing as practical nurses but I 
didn’t know they had a registry. 

Q. And do you remember whether or not on the date 
of February 20th, Mamie Ross instructed Mr. O’Brien to 
prepare a power of attorney? A. No, sir; I don’t know 
what they talked about. I wasn’t in there. 

! Q. Didn’t you tell us in the trial before that—the 
374 question ran like this: 

‘“Q. Now, Mr. O’Brien was instructed to prepare a 
power of attorney on that day. Would you have known 
about it, on the 20th of February? 

‘*A. Would I have known about it? 

**Q. Yes; on the 20th. 

‘*A. I presume I would have.’’ 

A. Well, I presume if it was to be done I would have 
known about it because I attended to all Miss Ross’ 
business. 

Q. Then that changes your testimony; you would have 
known about it if it had been discussed on the 20th? A. 
I could have known about it; yes, sir. 

Q. This will that was prepared on the 5th of March 
was never in your possession? <A. No, sir. 

Q. And you never had any idea of the contents of it? 
A. Not until I got a photostatic copy from the Court. 
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Q. Prior to that time, you hadn’t asked Miss Ross 
whether she had remembered you or not, in her will? <A. 
No, sir, I had not. 

Q. Did you have anything to do with the medication 
for Mamie Ross? <A. No, sir. 

Q. Did you give any of the instructions to the 
375 nurses what they should give her, or not give her? 
A. No, sir. 

Q. Did Mrs. Adlung give any instructions to the nurses 
in your presence? A. No, sir, not to my knowledge. She 
wouldn’t know anything about medicine. 

Q. You could have given them instructions, could you 
not? She was in your custody. A. If the doctor had 
ordered it I presume that I could have given the instruc- 
tions, sure. 

Q. You could have done it. You had sole custody of her, 
did you not? A. I had charge of her affairs; yes, sir. 

Q. And her person, too? A. Well, I had nurses there 
all the time, sir. 

Q. I know, but they followed your orders, did they not, 
sir? You hired them, fired them, and paid them? A. I 
hired them and fired them. I didn’t tell them what to do. 

Q. Who did tell them? A. Nobody that I know of. 

Q. Nobody told them? A. No, sir. 

Q. They just went there and nursed without any 
376 ~=instructions? A. That is right; with the exception 
of what the doctor give them. He come every day. 

Q. The doctor wasn’t there when Mrs. Mozingo came? 
A. I beg to differ with you. He wasn’t there when she 
came 6:00 o’clock in the morning, but he come that day. 

Q. He wasn’t there until about noon. A. That could be. 

Q. And she had already given Mamie Ross a pill by 
that time. Did you tell her to do that? A. No, sir. I think 
she told you that Mrs. Fletcher had told her, I believe. 

Q. Were you present when she gave her the pill? A. 
No, sir. 

Q. Well, you had control of her and you could have told 











72 


the nurses what to do or not to do, could you not? A. I 
could have. 

Q. How did the conversation about paying Mr. O’Brien 
$100 come up? A. Mrs. Adlung and I were in the waiting 
room at the hospital, and Mr. O’Brien come out there and 
said, ‘‘Miss Ross wants to see you’’, and she just said to 
me, ‘‘I want you to write a check for Mr. O’Brien for a 
hundred dollars, for legal services.”’ 

! I wrote the check, showed it to Miss Ross, handed 
377 += it to Mr. O’Brien. 

! Q. You have seen copies of both of these wills, 
have you not? A. Photostatic copies; yes, sir. 

Q. You know in a general way what Miss Ross’ property 
was at the time of her death? A. Do I know in a general 
way what Miss Ross’ property was? You mean how much 
property she had? 

Q. Yes; at the time of her death. <A. Yes, sir. 

Q. When did you learn that Mr. O’Brien had prepared 
a new will? A. When did I learn that he had prepared 
@ new will? 

Q. That is right. Or executed a new will for her. A. 
The first time that I could say about that was when I was 
notified to come down to his office and the will was going 
to be opened after Miss Ross had died. 

Q. Now, you had the receipt in your possession for the 
old will; you gave it to Mr. O’Brien? <A. Correct. 

Q. You got the letter to get the new will? A. Yes, sir. 

The Court: What do you mean, get the new will? 

Mr. Hill: The latest will. Pardon me, Your Honor. The 

old will of February 7. 
378 The Court: I thought it was the old. 


By Mr. Hill: 


Q. And that Mr. O’Brien came to your house? A. Not 
to my house. 

Q. But to Mamie Ross’ house? A. Yes, sir. 

Q. And you were there and Mrs. Adlung was there? 
A. Yes, sir. 
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Q. And you were there at the request of Mr. O’Brien, 
or Mamie Ross; which was it? A. Mamie Ross. 

Q. And you didn’t know what business they were engaged 
in on that day? A. I wouldn’t say that. I knew they 
were out there for the purpose of executing a will. I knew 
that, sir. But whether it was executed I don’t know. I 
wasn’t there. Wasn’t in the room. 

Q. Weren’t you in the room when the will was executed? 
A. No, sir. 

Q. And wasn’t Mrs. Adlung in there? A. No, sir. 

Q. Did you hear the testimony of Mrs. Mozingo this 

morning? <A. I sure did. 
379 Q. And do you think that she was mistaken or 
lying? A. I don’t say she was lying. I know she 
was mistaken. 

Q. You weren’t in the room when that will was executed? 
A. No, sir. 

Q. And you had such little regard for your interest in 
the matter that you didn’t inquire whether a will had been 
executed on that day or not? A. No, sir, I did not. 

Q. Notwithstanding that Mamie Ross had promised to 
leave you something in her will, you weren’t certain that 
a new will had been executed on that date? A. That is a 
hundred per cent correct. 

Q. And the first that you knew about it was when Mr. 
O’Brien came down and read the will to all the legatees? 
A. We went to Mr. O’Brien’s office. 

Q. That is, he brought the will in and read it. A. Yes, 
sir. 

Q. Now, taking you back to your former testimony: 

‘‘Q. Do you remember the date he came to the residence 
of Mamie Ross with two other men?’’ 

That is, Mr. O’Brien. 

‘A. Yes. 

‘‘Q. Were you there? A. I let him in. 
380 ‘“‘Q. Did you know what his business was? 
A. Yes. 
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‘*Q. You knew he was there to make a will, did you not? 
A. Yes; I knew that. I was told by him that he was to 
come out and execute a will, and that he had the two wit- 
nesses ready, and would it be all right to come out and see 
Miss Brown.”’ 

So, you did know there was a new will. A. I knew they 
were coming out for that purpose. I just said that, too, 
sir. 

Q. You mean you didn’t know about it because you 
didn’t actually see the will; is that it? A. That is right. 

Q. Tell us when you let Mr. O’Brien and these gentle- 
men in on March 5th, where was Mamie Ross? A. In bed. 

Q. On that floor? <A. Yes, sir. 

Q. And did you introduce her to any of these gentlemen? 
A. No, sir. 

Q. Who did introduce her? A. Mr. O’Brien, I presume. 

I wasn’t in there. 
381 Q. You were in the living room all the time? A. 
Yes, sir. 

Q. Who went into Mamie Ross’ room first? A. I did. 

Q. And what did you do? <A. I went in and told her 
Mr. O’Brien was here, gave her her glasses, put the 
pillows up around her, and went on out. 

Q. And that is the last time you were in the room prior 
to the execution of the will? A. That is the last time I 
went into the room prior to the execution of the power of 
attorney. 

Q. Well, the will was executed first, wasn’t it? A. I 
wasn’t there. I said I don’t know. 

Q. And how long after these gentlemen went in before 
you went in to execute the power of attorney? A. Oh, I 
imagine it was close to an hour. 

Q. You believe they were in an hour. 

And where did you remain that time? A. Sitting on the 
couch in the front room. 

Q. And who else was there with you? A. Mrs. Mozingo 
and my wife. 
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Q. And did your wife go into the room where the 
will was being executed while that was going on? 
382 <A. No, sir; I don’t think my wife went into the 
room from the time Mr. O’Brien got there until the 

time he left. 

Q. If Mrs. Adlung testified that you went into the room 
and was in there fifteen or twenty minutes while they were 
executing it, would she be mistaken? A. She would be 
mistaken and I would think she would have misunderstood 
your question. 

Q. Did you have any occasion to help Mr. O’Brien 
understand any of the names that Mamie Ross was wanting 
to include in this new will? A. I don’t believe he asked 
me any names. I think Mr. O’Brien asked me something 
about some lot numbers and square numbers, and I in- 
formed him he could get them at the Second Natonal Bank 
or go to any building and loan, and they have a real estate 
directory there, and you can get one. 

Q. And he came out and asked you that or did you go 
in and he ask you that? A. I didn’t go in there. 

Q. And he came on the outside to ask you that; is that 
right? A. He didn’t ask me that at that time. He asked 
me afterwards. 

Q. After the will was— A. Executed; yes, sir. 
383 Q. After the will was executed he asked you? 
A. Yes, sir. 

Q. He already knew all that when the will was executed, 
didn’t he? A. I presume he did. I don’t know. 

Q. But he didn’t ask you about it until after it was 
executed? A. I wouldn’t know just when he asked me. 
You asked me if I helped Mr. O’Brien with them. Just 
when, I couldn’t tell you the exact time, sir. 

Q. Did you ever make up a little statement of Miss Ross’ 
property for her? A. I have made several of them for her 
lot numbers and square numbers, and addresses of the 
house— 

Q. No; I mean— 
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Mr. Hilland: Let him finish the answer. 

The Witness: I have made a number of slips for her at 
times, of the addresses and lot numbers and square 
numbers of her property, and I have always had one my- 
self, for tax purposes. I used to tend to that, go down 
and see if the taxes were paid on them, because you can 
lose property for non-payment of taxes. 

Q. Did you take any such list as that out to the 
384 hospital to Mamie Ross? A. I did not. 
Q. Did you see one there? <A. No, sir, I did not. 

Q. Mamie Ross was a little bit careful about letting 
people know how well off she was, was she not? A. Well, 
I would say yes. 

Q. Have you ever heard her tell people she couldn’t 
afford small items that she might have needed? A. Yes, 
sir; many times. 

Q. Did Mamie Ross say anything to you about a will 
after Mr. O’Brien and his two witnesses had gone? A. 
Yes, sir; not immediately after. She said something the 
next day about it. 

Q. What did she say? A. Said that she didn’t leave 
anybody any cash—much cash money, including myself. 
And that is all I remember her saying. 

Q. What brought on the conversation about what she 
left to anybody in the will? Did you ask her about it? 
A.'I believe I asked her what did she do with the first will. 

Q. What did she tell you? A. Said she tore it up. 

: Q. That is the first time that you have ever told 
385 us this, isn’t it? A. I don’t know, sir. You will 

have to look in the evidence. 

Q. Do you remember ever saying that before? A. I 
don’t believe you ever asked me the question before. 

Q. You know now she didn’t tear it up, don’t you? 
A. I wouldn’t say she did or didn’t. I wasn’t there. All 
I ean tell you is what she told me. 

Q. You know now that the Court has found— 
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Mr. Hilland: Just a minute. I object to that, Your 
Honor. 
The Court: Objection sustained. 


By Mr. Hill: 


Q. Have you ever seen the will since— A. Mr. Hill, I 
think I have told you several times that I have never seen 
either will except in a photostatic copy. 

Q. You knew she left you more money in the second will 
than in the first, didn’t you? A. When? 

Q. In the second will. A. When did I know that? 

Q. At any time. A. After she died and I got a 
386 photostatic copy of the second will. 

Q. Yes, sir. How much more did she leave you 
in the second will than she did in the first? A. I think I 
told you before that I do not know; there is so many 
unknown figures, such as court costs, estate taxes, 
collector’s fees, administration costs, et cetera, that I am 
unable to tell you that today. 

Q. Would you say it was $30,000? A. Now you are 
asking me to guess, and my guess would be no. 

Q. ‘‘Q. How much more do you think? A. I am not 
enough of a mathematician to say but I think under 
$30,000. 

“<Q. Would it be nearly $50,000? A. I couldn’t say, but 
it was at least $30,000 or more. 

‘““Q. But it was at least $30,000 or more? A. Yes.’’ 

A. That was your question, sir. 

Q. And that is your answer, too. A. Well, I will revise 
it and say I don’t know and stick to it. 

Q. But at that time you did answer— A. I could have. 

If it is on there, why, I said it. 
387 Q. Do you know what became of the will of 
March 5th after it was executed? A. No, sir. 

Q. Anybody ever tell you where it was? A. I heard Mr. 
O’Brien testify that he put it in his safe. 

Q. Do you know what happened to the power of 
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attorney? A. I had that in my possession until the time 
of her death. After her death I turned it over to Mr. 
Hilland. 

Q. You had that in your possession? A. Yes. 

Q. Who gave it to you? A. Miss Ross. Miss Ross told 
Mr. O’Brien to give it to me. After it was executed he 
asked her what did she want to do with it, and she said 
give it to Mr. Adlung and he handed it to me, and I put 
it in my pocket and put it in the strong box. 

Q. And that was in her bedroom? A. Yes, sir. 

Q. And you heard the witness testify how long it took 
to execute that, it took a minute after the will was executed 
that he executed this? A. That could be. I don’t know. 

Q. And you were in there to get it right away, 
388 were you not? A. What? 
_ Q. You were in the room to get this thing right 
away, this power of attorney? A. Certainly I got it. 

Q. Yes, sir. And you were in the room at that time; 
is that right? A. I had to be to get it, yes, sir. 

Q. Did you have a conversation with Mamie Ross about 
Leland Memorial Hospital? A. Did I have a conversa- 
tion with Mamie about Leland Memorial Hospital? 

Q. Yes. A. Yes, sir. 

Q. What did she tell you about Leland? A. You will 
have to be a little more specific. 

Q. Well, why did she decide to leave Leland Memorial 
Hospital. A. The Leland Memorial Hospital got in touch 
with me and I made an appointment with them and I went 
over to see her in regard to Miss Ross, and they informed 
me that it was too much for them to take care of her with 
the floor nurses and that I would either have to get Miss 
Ross out of there or furnish 24-hour, or around-the-clock, 
as they call it, nursing. 

I told Miss Ross that, and she said she couldn’t 
389 afford it and didn’t need it. 

Q. And who did you talk to in the hospital about 
that? A. I believe a Mr. Roy. I think he is business 


manager. 
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Q. Did they tell you that you would have to get Miss 
Ross out or give her more medication to keep her quiet? 
A. That was a telephone conversation. That was said, but 
it was a telephone conversation. 

Q. And that is the main reason that brought on this— 
A. But I was not the doctor and Doctor Little wouldn’t 
agree to it, sir. 

Q. He would not? A. No, sir. 

Q. He wouldn’t agree to that, to giving her more 
medicine? A. To doping her to death so she didn’t know 
what was going on. 

Q. You don’t know what they were actually giving her 
yourself, do you? A. No, sir. 

Q. It could have been dope? A. Well, it is what I 
would consider dope, sir. Anything that puts you to 

sleep and quiets you down is dope in my estimation. 
390 Q. She wanted this work done on her house before 

she got out of the hospital, didn’t she? A. That 
is right. 

Q. On Sunday, the day following Saturday—on Sunday, 
the day following the execution of the will, did either you 
or Mrs. Adlung render any services to Mamie Ross? 
A. The Sunday after— 

Q. The second will. Yes. Did you, after— A. I think 
we took care of her that day. I don’t remember the 
occasion. 

Q. You had nurses there all the time, didn’t you? A. No. 
We had nurses all the time but on this occasion the nurse 
couldn’t be there until 5 or 6 o’clock in the evening and 
we took care of her. 

Q. All day long? A.I believe Mrs. Taylor was on 
then, and if I remember right, she wanted that day off 
and she made a request or asked if Miss Ross would like 
for her to bring her minister out and pray with her, and 
I think Miss Ross said she would, and that was done. I 
believe that was the occasion. 

Q. Mrs. Hebert came there as a nurse on the evening 
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of March the 5th, didn’t she? A. Well, there are so many 
dates, sir, that I believe she was. 

391 Q. That is right; and the next day you had 
Mrs.— A. I don’t think that was the March 5th, 

though, sir. 

Q. March 5th was a Saturday. A. I know. But I don’t 
believe Mrs. Hebert was there that day. I think she was 
there the 6th. Now, I wouldn’t be sure about that. I 
think Mrs. Taylor served on the evening of March the 5th. 

Q. She was off March 5th in the day and she didn’t serve 
at night? A. After the sun went down her Saturday was 
over, yes. 

Q. Isn’t it a fact that you had Mrs. Taylor from 
February 28 to March 7, and the first three days she was 
on by herself? A. That could be correct, sir. 

Q. And the rest of the time she was on in the daytime. 

Mrs. Mozingo was there from March 5th, 5:00 a. m. to 
7:00 p. m., same date. 

Mrs. Fletcher was there on March 4th, Friday, 6:00 to 
7:00, in the evening, to 5:00 o’clock in the morning. 

Mrs. Hebert was there March 5th—that is the date of 
the will, from 8:00 p. m— A. That could be; I wouldn’t 
argue that question. 

Q. So you had a nurse on duty all the time? 
392 A. Yes, sir. 

Q. But there was six different nurses? A. That 
could be. 

Q. How long would you stay at the hospital after—at 
Leland Memorial Hospital after the two conferences you 
had about the will? A. How long would I stay? 

Q. How long would you stay. A. There was no fixed 
time, sir. 

Q. Would you stay there an hour or so each time? A. 
Yes, sir. 

Q. And if you would go there twice a day that would be 
four hours you would stay at the hospital? A. That is 
right. 
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Q. What was the necessity for staying there that long? 
A. There may not have been any necessity; it was the 
request of Miss Ross. 

Q. Wasn’t she sleeping a good bit of the time and going 
to sleep and waking up? A. She never slept while I was 
there, so— 

Q. Never did? A. No, sir. 

Q. Did you ever see her when she was under the 
393 influence of sedatives? A. Well, now, you will have 
to— 

Q. While she was in the hospital— A. I never seen her 
when she was knocked out, if that is what you mean. 

Q. No, no. A. But you can be under drugs—I wouldn’t 
know. I didn’t administer anything to her, sir. 

Q. Did you see her when she appeared to be under the 
influence of drugs? A. I never had any trouble under- 
standing Miss Ross, if that is what you are trying to get me 
to say. 

Q. Did Doctor Little give the patient any medicine while 
you were present? <A. No, sir. I have seen him give her 
medicine; but what particular time are you talking about? 

Q. Did you see him giving any medication about the 
date of these two wills, either of them? A. No. I don’t 
believe I seen him give her any medication about the date 
of either of those. 

Q. See if this will refresh your memory, sir—that is, on 
the date of March 5th: 

‘‘Q. Doctor Little came a little late that day, about 

12:30? A. I would say about that. 
394 “‘Q. And you were there at that time? A. Yes. 
‘‘Q. That was the third time? A. The third time 
I had been there that day. 

‘‘No, I think—yes, I guess it was the third time. 

“*Q. Third time? And did Doctor Little give her any 
medication on that time? A. I think that that time he did 
write a prescription, but you can check up with the 
pharmacist, but one of them was make-believe, and the 
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other was the real thing, and in the instruction to nurses 
he said to her, ‘You give her one of these every so often 
but don’t give her too many, because it will give her 
diarrhea.’’ 

Do you remember that? <A. Yes, sir. 

Q. Is that correct? A. That is correct. But you asked 
if he gave her any. 

He didn’t give her any medication in my presence but 
he prescribed for her. 

Q. And he told the nurse what to do? <A. Yes, sir. 

Q. And wrote two prescriptions? A. Yes, sir. 

395 | Q. And one was the real thing and the other 
was make-believe? A. I didn’t say make-believe. 

I used the word placebo. The reporter misquoted me there. 

Q. Let me read you from the official record, sir. A. I 
know that is the official record but I say that the reporter 
misunderstood me. 

Q. Yes, sir. 

‘‘Q. Third time. Did Doctor Little give her any medica- 
tion on that time? A. I think at that time he did write 
up a prescription, but you can check up with the 
pharmacist. But one of them was make-believe and the 
other was the real thing.”’ 

Is it the substance of that statement that he gave her 
a prescription for one thing that was bland, he didn’t 
leave anything, and the other was real medicine? A. Yes, 
sir; that is correct as to my understanding; that placebo 
is more or less an inert substance, for psychological effect. 

Q. You didn’t use that term. You used ‘‘make-believe’’. 
A. You can have your way, but I— 

Q. So you were giving her medicine that had no effect 

on her illness at all; is that right? 
396 The Court: I don’t understand the witness, that 
he was giving her medicine. 

Mr. Hill: Well, he was there and he said one of them 
was make-believe. 

The Court: He said that Doctor Little prescribed. 
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Mr. Hill: But he said one was make-believe, and how did 
he know that? 


By Mr. Hill: 


Q. How did you know that? A. How did I know that? 
The doctor said that ‘‘This is a placebo’’. He did not say 
a make-believe. He said a ‘‘placebo’’, and he explained 
to the nurse, Mrs. Mozingo, that that had very little effect, 
if any. That was the very words that he used, and that 
if Miss Ross felt that she needed more than he had 
prescribed as regular medication, to give her a placebo. 

Q. And that is the bland that would have no effect on 
her? A. As I understand it, sir. 

Q. And that would cause her to be irritable? A. Oh, no; 
it would cause her to be quiet, sir. 

Q. If she gave her this bland it would have no effect 

on her, or have very little? A. It would, sir. 
397 Q. And would that quiet her down? A. Yes, sir, 
it would. 

Q. And the other, what would it do? A. It would quiet 
her down. As I understand it, that is what the medicine 
was for. I can’t testify to that because I don’t know. 

Q. Is that the only time he ever gave her the double- 
meaning prescription, one was make-believe and the other— 
A. To my knowledge it was, sir. 

Q. And that was on the very day of the will-writing? 
A. That is right. 

Q. And that very afternoon she executed the will? A. 
Yes, sir. 

Q. And somebody gave Mrs. Mozingo a pill to give her 
that day? A. She testified that, but I can’t say whether 
they did or not. In fact, I don’t believe she had pills. I 
think her medication was entirely suppositories. 

Q. Now, what hour did Mamie Ross die, to your knowl- 
edge? A. To the best of my recollection, it was about 1:30 
in the morning. 

Q. 1:30 in the morning? A. Yes, sir. 
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398 Q. And what time did you learn that she was 
dead? A. I presume it was 2:00 o’clock. 

Q. And what time did you get to her house? A. Oh, I 
presume 2:30, 3:00 o’clock, in the time I could get my 
clothes on and get dressed and get over there. 

Q. Is that all you did, put your clothes on and get 
dressed and go over? A. No. I think I talked to the 
doctor and talked to the undertaker or vice versa; talked 
to the undertaker first. 

Q:. When you got there, the undertaker had already 
taken her body away, hadn’t he? A. That is true; that 
is true. 

Q. What was the urgency for that? A. There was no 
urgency that I know of. I just thought that it was the 
right thing to do. I still think it was the right thing to do. 

Q. Would you say that you think there might have been 
an autopsy indicated? A. I wouldn’t think so. They don’t 
perform an autopsy when a person is under a physician’s 
care, for a certain length of time, sir. 

Q. That would have stopped any possible chance of 

an autopsy, wouldn’t it, an undertaker having the 
399 body? A. Now, I am not familiar enough with the 

law, sir. You would have to ask the undertaker or 
the doctor. I don’t know. 

Q. The first thing you thought about when she died was 
to get her to the undertaker? A. I thought that was the 
proper thing to do, sir; yes. 

Q. And he beat you there? A. Yes, sir; he beat me 
there. 

Q. Have you ever been associated with any other case 
where the patient died and you got the undertaker there 
before the closest friend got there? A. I don’t know. I 
don’t know just how to answer that question. Any time 
that I have been around with anybody dying that is the 
first thing that was done, is to get in touch with the under- 
taker. I still think it is the right thing to do. I could be 
wrong. If you can give me any reason for not doing it, 
I would appreciate it. 
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Q. Mamie Ross didn’t make the date for you to meet 
Mr. O’Brien? A. Mamie Ross didn’t make the date for 
me to meet Mr. O’Brien? When and where? What are 
you talking about? 

Q. At his office when you got this letter of 
400 March 3rd. A. Did she make the date for me? 
Q. Yes. A. No; she didn’t do it. 

Q. Mr. O’Brien made the arrangements? A. That is 
right. 

Q. You knew that Mr. O’Brien was coming up on the 
oth to execute this will. Did you consider it was necessary 
for you to be there on that day? A. I told you I thought 
it was necessary for me to be there because I was told 
that there was going to be a power of attorney executed. 

Q. Yes, sir. You had a key to her house then, did you 
not? A. I don’t remember whether I had a key then or 
not. 

Q. Well, did your wife have to come because of the power 
of attorney? A. I don’t know whether she had to come. 
She did come. That is all I can tell you. 

Q. I believe you said that part of your duty would be 
to be there so that Mamie Ross had her glasses. A. Any- 
thing that she needed I would attend to, sir. 

Q. Would the nurses have been there? A. I still feel 
it would be my duty to be there. 

Q. Wouldn’t the nurses be able to get her glasses 
401 for her? A. Listen, that nurse had only been on 
the job a few hours and if she knew where every- 

thing was, I don’t know. 

Q. In addition to the conversation between you and Mr. 
Leapley about three months after he had bought Miss 
Ross’ home, didn’t you tell Mr. Leapley that Miss Ross 
was very nasty to your daughter’s child? <A. I did not. 

Q. Did Mrs. Adlung tell her that in your presence? 
A. You will have to ask Mrs. Adlung. 

Q. Well, you were there. Did you hear it? A. No, sir. 

Q. Would you say that didn’t happen? A.I said I 
didn’t hear it. 
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Q. And Miss Ross remarked that she didn’t understand 
why the Adlung daughter didn’t get out of there and live 
with the mother-in-law instead of living with the Adlungs. 
Do you remember that? A. No, sir. I don’t think it was 
said. 

403 Cross Examination 
By Mr. Hilland: 


Q. Mr. Adlung, you testified that Mamie Ross lived with 
you for about two years after she came to nurse Mrs. 
Adlung at the time of the birth of your daughter? A. That 
is correct. 

Q. How old is your daughter now? <A. 25. She will be 
26 in October. 

Q. Now, did she continue to serve Mrs. Adlung and your 
child as a practical nurse throughout that period of two 
years? <A. Yes, sir. 

Q.:' And what kind of a relationship grew up between 
Mamie Ross on the one hand, and you and your wife and 
daughter on the other hand, over the period of 25 years 
that you knew her? A. Well, I would say the relationship 
would be, as close as I could explain it, as a mother and son 
or mother and daughter, or sister and brother. 

We had dinners together and celebrated different things 
together, and exchanged presents. Well, they would go 
out of town and take her out of town on trips. I don’t 
know just how to explain it to you, sir. 

Q. And did you ever have any serious quarrels 
404 with her? A. Not in my life. 
| Q. Did Mrs. Adlung? A. No, sir. 

Q. Did your daughter? A. No, six. 

Q. What was the relationship between her and your 
daughter? A. Excellent as far as I know. Only, my 
daughter naturally couldn’t go to see her as often. She 
was pregnant, and then later on she had a little child. 
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Q. What was Miss Ross’ national origin? A. German. 

Q. And where were her parents buried? A. In the 
German cemetery. I call it Prospect Hill. Some people 
call it German Cemetery. 

Q. What was your national origin? A. German. 

Q. And where were your parents buried? A. German 
cemetery. 

Q. Same place as hers? A. Same place, yes. 

Q. Did you go to the cemetery with her? A. Yes, sir. 

Q. How often did she go to the cemetery? 
405 A. Well, many times, but I am sure every Haster 
and Decoration Day. 

Q. And over a period of how many years did that occur? 
A. 25. 

Q. In the fall, that is, in the early part of November, 
1953, when she went to the Washington Sanitarium, from 
what physical ailment was she suffering at that time? 
A. She called it a stomach trouble. That is the best I can 
tell you, sir. 

Q. Had she met with any accident at or about that time? 
A. Nothing serious. 

Q. Any fall of any kind? A. She had a fall. 

Q. When was that? A. Oh, that would be sometime in 
October. 

Q. Of what year? A. 1953. 

Q. Prior to her last illness had she ever had an attack 
of tic douloureux? A. Yes. 

Q. And when was that? A. That was in the fall of 

1952. 
406 Q. Where was she living at that time? <A. 5505- 
13th Street, Northwest. 

Q. And how long did that attack remain with her at that 
time? A. Well, the nearest I can remember, about two 
or three months, sir. 

Q. And then did it disappear? A. Yes, sir. 

Q. Did it ever return until her last illness? A. No, sir. 

Q. When she went to the Washington Sanitarium in 
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November of 1953, was she suffering from tic douloureux 
at that time? A. No, sir. 

Q. When did the second attack of tic douloureux come 
on? A. I think it was the early part of November. 

Q. Of what year? A. That would be 1954. 

Q. And where was she living at that time? A. 1303 
Kennedy Stret, Northwest. 

Q. Was anyone living with her there? A.A Mrs. 

Hagan; Mr. and Mrs. Hagan had the ground floor. 
407 Q. At the time she had this attack? A. Yes. 
Q. Of tic douloureux? A. Oh, no. I misunder- 
stood your question, sir. 

Q. When did Mr. and Mrs. Hagan move out of the 
ground floor of 1303 Kennedy? A. I think it was in the 
month of April, 1954. 

Q. April of 1954? A. Yes, sir. 

Q. And when did this final attack of tic douloureux come 
on Mamie Ross? A. I think it was the early part of No- 
vember, 1954. 

Q. And was anybody living there with her on Kennedy 
Street at that time? A. No, sir. 

Q. How long did Doctor A. B. Little attend her before 
her death? A. Doctor Little had attended her a little 
over a year, sir. The first time he attended her was when 
she was at the Sunnyside Sanitarium on Philadelphia Ave- 
nue in Silver Springs. 

Q. Now, after that attack came on— A. What attack are 
you talking about, sir? 

Q. That tic douloureux. 

The Court: Which one? 
408 The Witness: First one, or second one? 


By Mr. Hilland: 


Q. The second one. 

On or about January 10, 1955, after that attack came on, 
did you have a conversation with Mamie Ross, Doctor 
Little and Mrs. Adlung? A. Yes, sir. 
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Q. In which you also participated? A. Yes, sir. 

Q. And where did that occur? A. 1303 Kennedy Street, 
Northwest. 

Q. And what was the conversation which occurred at 
that time and place? A. Well, as I understand it, my wife 
had spent the previous week with her, practically night 
and day— 

Q. Nursing her? A. At Miss Ross’ request. She was 
suffering quite a bit, and we spent Sunday—I believe that 
would be January 9, if I am not mistaken— 

Mr. Hill: What year, sir? 

The Witness: 1955. 

Mr. Hilland: Mr. Adlung, will you get down to January 
10, 1955, this conversation I have asked you about at 1303 

Kennedy Street? 
409 The Witness: Well, she was suffering consider- 

able and she asked me if I would come that day, and 
my wife and I come over there and she was suffering so 
much and she asked me to be there so I could open the 
door, and our conversation with Doctor Little was, I asked 
him what was causing that terrific pain in Miss Ross’ 
jaw, and he said tic douloureux. And I asked him what 
could be done for it, and he said that there is only two 
things could be done for it. I believe he called it two 
operations. 

One would be alcoholic injection, or the other would be 
severing of the sympathetic nerve or fifth tri-facial nerve, 
and he said that is a job for a neurosurgeon. And I asked 
Miss Ross if she didn’t want Doctor Little to make ar- 
rangements with such a surgeon, so she could get relief, 
and she said she did want to do it, and he did. 

Q. And what were those arrangements? A. She was 
to go to Garfield Hospital and be prepared for the opera- 
tion, and as I understand, the operation was performed. 

Q. Now, who made arrangements for her to be admitted 
to Garfield Hospital? A. Doctor A. B. Little. 

Q. And when was she admitted there? A. Sir, I think 
it was the 16th day of January. 
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410 Q. Of what year? A. 1955. 

Q. Now, prior to her admission to Garfield Hos- 
pital on that date, had she had any hospitalization or nurs- 
ing care other than the two admissions to Washington 
Sanitarium concerning which you have testified, and the 
two nursing homes, and her stay of two weeks in your 
daughter’s home? A. Now, are you talking about previous 
to— 

Q. Yes; prior to going to Garfield Hospital. A. Prior 
to going to Garfield? 

Q. Yes, sir. A. She had been in Providence Hospital. 

Q. And when was that? A. Oh, Providence Hospital— 
she was there the latter part of 1953, I believe. I don’t 
remember, now. 

Q. How long was she there at that time? A. She was 
there just a few days, sir. I don’t know. I think it was 
some examination. That is the best I can remember. 

Q. Was she under any treatment or just examination? 
A. I think just for examination. 

Q. And she was having trouble with what at that time? 
A. I understood it to be stomach. 

Q. Then other than Providence, with that exami- 
411 nation, and Washington Sanitarium, and the two 

rest homes, and the stay at your daughter’s home, 
do you know of any hospitalization? A. No, sir. 

Q. Or nursing care which she had prior to her admis- 
sion to Garfield Hospital? A. No, sir. 

Q. How long did she remain at Garfield Hospital? <A. 
Between two and three weeks. 

Q. Did you see her during that period of time? A. 
Every day. 

Q. When she was ready to be discharged, or before— 
strike that. 

Before she was ready to be discharged, did you receive 
any instructions from her or Doctor Little with respect to 
what care should be provided for her upon her discharge 
from Garfield Hospital? A. No, sir. 
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Q. Did you try to provide any? A. Miss Ross asked us 
if we would be able to find a nursing home, a sanitarium, 
or a hospital that she could go to where she would have a 
private room. She insisted upon a private room. 

Doctor Little assisted us, or was looking with us, 
412 and we found one on Butternut Street but it was 
on the third floor and Miss Ross didn’t want it be- 

cause she was afraid of fire. 

Q. Now, on what date did you say she was discharged 
from Garfield? A. I think the 27th day of January. 

Q. Now, at that time had you been able to make any 
arrangements for her care in any place? A. No, sir. 

Q. Who was notified when she was ready to be dis- 
charged from the hospital? A. I was. 

Q. Did you have a conversation with her? <A. With 
Miss Ross? 

Q. Yes. A. Yes. 

Q. What was the conversation? A. I asked here where 
did she want to go. In fact, before I went down there, I 
turned the thermostat up high because she liked a hot 
house, and I went down— 

Q. At what address? A. 1303 Kennedy Street. 

And I asked Miss Ross where did she want to go, and 

I says, ‘‘I turned the thermostat up before he comes 
413 because the house would be hot’’, and she said ‘‘I 

don’t want to go to my place. I want to go to your 
house.’’ And she did. 

Q. Did you have any conversation with her about her 
coming to your house? A. Just that it would be a 
temporary arrangement, that we were not trained or 
equipped to take care of her properly, and as soon as we 
could find a nursing home, as I shall call it, that she would 


go. 
Q. And did she come to your home at that time under 
those circumstances or those arrangements and under- 
standing? A. She certainly did. 
Q. Now, when she left your home on the 8th of February, 
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the arrangements for her admission to Leland Memorial 
Hospital had been made by whom? A. Doctor Little. 
Other than paying the advance fee and so forth. I did that. 
Q. Now, after she had been in Leland Memorial 
Hospital for a short period of time did you have a con- 
versation with officials in that hospital or any official of 
that hospital? A. I did. 
Q. And can you fix that time? A. Approximately it was 
about a week and a half after she went there, which would 
place it about the 17th day of February. 
414 Q. Now, as a result of that conversation, what did 
you do? A. Well, I was puzzled. I didn’t know 
what to do, and who to go to, so I went down to Mr. 
Ogilvie, vice-president of the Second National Bank, and 
consulted him and asked his advice what to do. 
Mr. Hill: I object to any advice of Mr. Ogilvie. 
Mr. Hilland: I haven’t asked for any. 


By Mr. Hilland: 


Q. At that time you had the power of attorney dated 
February 7th, is that correct? A. That is correct. 

Q. And that was on the Second National Bank? A. That 
is correct. 

Q. And how much money was in that bank account at 
that time? A. Well, when I was given the power of 
attorney I believe there was $2900 in there. 

Q. Now, as a result of this conversation you had with 
officials of the Leland Memorial Hospital, were they the 
ones you testified to on direct examination concerning the 
necessity of getting around-the-clock nursing care for her? 

A. Yes, sir. 
415 Q. And you had a conversation with Mr. Ogilvie 
of the Second National Bank? A. Yes, sir. 

Q. As a result of that conversation with Mr. Ogilvie of 
the Second National Bank, what did you do? A. I went 
to Miss Ross and explained the situation to her. 

Q. What did.you say to her? A. I told her that her 








93 


expenses might skyrocket and that as things were going— 

Q. Is that all you said? Did you say why they would 
skyrocket? A. Yes. I told her why. 

Q. All right. Say what you said to her. A. The 
hospital had told me, and also Doctor Little, that she may 
have to resort to intravenous feeding if she didn’t take 
more nourishment than she had been taking, and that she 
may have to have 24-hour nursing, and I asked if that 
wouldn’t cost considerable money and they told me it 
would; and I thought that if her expenses would skyrocket 
I didn’t have enough to take care of it, and I wanted 
sufficient to take care of it. 

Q. And did you tell her what provision had been 
416 recommended? A. Yes, sir. 

Q. What did you tell her? A. I told her that I 
had talked with the vice-president of the Second National 
Bank and he thought she should— 

Mr. Hill: I object to what he thought. 

The Court: Objection overruled. He is testifying what 
he told Miss Ross. 

Mr. Hilland: Go ahead, Mr. Adlung. 

Mr. Hill: He is quoting the vice-president of the bank. 

The Court: He is repeating the conversation he had 
with Miss Ross. 

The Witness: I was talking with Miss Ross at the time, 
Mr. Hill, and told her that I had talked to Mr. Ogilvie. 

Mr. Hilland: Keep your voice up so I can hear you. 

The Witness: I told her I had talked to Mr. Ogilvie and 
I told him what the situation was, that we might have to 
resort to intravenous feeding, and so forth and so on, and 
she said, well, she had never thought of that before, but 
that is a good idea, and to have an attorney draw up the 
papers and she would sign them. That is what she said. 


By Mr. Hilland: 


417 Q. Now, was it pursuant to that conversation 
that the power of attorney dated March 5, 1955, was 
executed at her home on March 5, 1955? <A. Yes, sir. 
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Q. Now, that power of attorney covers the Second 
National Bank and three, four or five building and loan 
associations, doesn’t it? A. Four. 

Q. How many? A. Four. 

Q. Did you ever have occasion to withdraw any money 
from any of those accounts other than the Second National 
Bank? <A. Not one cent. 

Q. So that you actually never had occasion to use that 
power of attorney? <A. No, sir, I did not. 


419 Q. Mr. Adlung, did Mamie Ross ever marry? A. 
No, sir. 


Q. Did she ever have any relatives? A. She told me 
she did not. 

Q. During your 25 years of association with her, did you 
ever meet any relatives of hers? A. No, sir. 

Q. Prior to her operation at Garfield Hospital, in 
January, 1955, did she have any speech impediment? 
A. Only to the effect that she didn’t have teeth. 

Q. How long had she been without teeth? A. She hasn’t 
had any, I would say, ten, fifteen years. 

Q. After she had that operation at Garfield Hospital, 

- did she for a period of time after that have any 
420 speech difficulty? A. At times she did; yes, sir. 
Q. How is that? A. At times she did. 

Q. And that was after that operation? A. Yes, sir. 

Q. Now, what kind of a person was Miss Ross? Was 
she strong-willed or weak-willed? A. Very strong-willed. 

Q. Was she easily influenced? A. No, sir. 

Q. Could anybody influence her? <A. I doubt it. 

Q. Could anybody dominate her in any way? A. I doubt 
that, sir. 

Q. Was Mamie Ross ever in your custody and control, 
as suggested by Mr. Hill in a number of his questions to 
you yesterday? A. No, sir. She was not in my custody. 
I took care of her. 

Q. And in the things that you did, did you make the 
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decisions or did she make them? A. Miss Ross always 
made the decisions. 

Q. Was that true up to the time of her death? A. Yes, 

sir; true from the first day I met her. 
421 Q. What holidays did Miss Ross and you and Mrs. 
Adlung and your child spend together after you 
became acquainted and became friends? A. Practically 
all the holidays. Thanksgiving, Christmas, Master. 

Q. And did you have meals at your respective homes on 
those holidays? A. Hither one house or the other, yes, sir. 

Q. How about weekends; Sundays, and soon? A. Many 
times. 

Q. At Christmas did you exchange gifts? A. Yes, sir. 

Q. And Easter and other holidays of that nature, did 
you exchange cards and gifts? A. I don’t remember about 
any Easter cards: I know we always went to the 
cemetery. 

Q. You what? A. Always went to the cemetery on 
Waster. 

Q. What was Miss Ross’ normal weight? A. I wouldn’t 
know what her normal weight was, but she told me she 
never weighed over 120 pounds in her life. 

Q. Do you know what her weight was during her last 

illness? A. I do not. 
422 Q. Was it very much less than her normal weight? 
A. I would judge it to be around a hundred pounds. 

Q. Did you participate in helping Miss Ross accumulate 
the money and property which she left? 

Mr. Hill: I object. I think that he should ask the witness 
what he did. 

The Court: Very well. I will sustain the objection. 

Mr. Hilland: All right. 


By Mr. Hilland: 


Q. What did you do in helping Miss Ross, if anything, 
with her financial affairs? A. Well, if there was a house 
advertised she would ask me to go with her to look at it 
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and see what I thought and see if it was worth what they 
were asking, and if she bought the house, why, I would go 
with her and suggest what I would do with it. She didn’t 
always do that, but most of them she converted into apart- 
ments and furnished them. 

Q. And were you engaged in that business yourself? 
A. Yes, sir. 

Q. Were you engaged in that before or after Miss Ross 
became engaged in it? A. Before. 

Q. The first deed of trust notes which she has on 

423 the various properties mentioned in these two wills 

of February 7 and March 5, did she ever own those 
properties? A. Yes, sir. 

Q. Did she own some of them or all of them? A. To my 
knowledge she owned all of them. 

Q. And those notes which she owned at the time of her 
death represented what? A. The balance due on the trust 
of those properties. 

Q. The balance due on the selling prices; is that what 
they represented? <A. Yes, sir. 

Q. When she sold them, she would sell them for a down 
payment and take back a first trust for the balance? 
A. That is right. 

Q. Now, when she made a transaction like that, who 
would collect the payments on the notes? A. The Second 
National Bank. 

Q. And would they make a report to her of collections? 
A. Yes, sir. Every time a payment is made you get a 
little slip designating the payment, how much interest, 
how much principal, and what the balance is. 

| Q. Did it show on what property the note was 
424 secured or the payment was received? A. Not ina 
direct manner. The name of the party that owned 

the property was on there. 

Q. When you sold the property of your own did you 
handle it in the same way? A. Yes, sir. 

Q. And through what bank? A. Second National Bank. 

Q. The same bank? A. Yes, sir. 
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Q. Yesterday you testified that in connection with the 
sale of the house at 5505-13th Street, that she made a gift 
of $500 to you. A. That is correct. 


(Defendant’s Exhibit Number 3 was marked for 
identification. ) 


By Mr. Hilland: 


Q. Mr. Adlung, I show you what has been marked as 
Defendant’s Exhibit Number 3 for identification, and ask 
you whether or not you can identify that exhibit. A. That 
is the sales contract. That is my writing. 

Q. Whose signatures appear at the bottom of it? A. 
Richard L. Leapley, Mamie Ross, Virginia Leapley. 

Mr. Hilland: I offer that in evidence, if Your Honor 

please. 
425 Mr. Hill: No objection. 
Mr. Hilland: Will it be received? 

The Court: Very well. It will be received. 


(Defendant’s Exhibit Number 3 was received in 
evidence. ) 


Mr. Hilland: If Your Honor please, and ladies and 
gentlemen of the jury, I am not going to read this contract 
except to state that it is dated February 2, 1953, and it 
reads as follows, in part: 

‘‘Received from Richard L. Leapley, Virginia Leapley, 
wife, a deposit of $500.00 to be applied as part payment 
of the purchase of Lot 15 in Square 2933, with improve- 
ments thereon known as 59505-13th Street, Northwest, 
Northwest, in the District of Columbia, upon the following 
terms of sale: Total price of property, $17,000. The 
purchaser agrees to pay $2,500 cash at the date of con- 
veyance, of which sum this deposit shall be a part. 
Purchaser is to assume the other place, take title—first 
deed of trust secured on premises of $14,500, bearing in- 
terest at 5% per annum, payable monthly.”’ 

And down in the body, in the provision: 
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‘‘The seller agrees to pay’’— 
There is a blank and under it, ‘‘ Name of Broker’’— 
426 ‘“‘His agent commission amounting to’’ blank 
‘‘dollars.”’ 
That is all blank. 
Then it provides for the settlement at the District Title 
Company. 
By Mr. Hilland: 


Q. Now, Mr. Adlung, who negotiated that sale? A. I did. 

Q. Did you advertise the property for Miss Ross? A. I 
just posted her ad on a bulletin board in Peoples Drug 
Store. 

Q. At what location? A. 14th and Park Road. 

Q. In response to that, who appeared? A. Mr. Leapley. 

Q. Now, that contract does not provide for the payment 
of any broker’s commission. 

How much would the broker’s commission have been? 
A. $825.00. 

Q. Did you have any agreement with Miss Ross that she 
should pay anything? A. There was no agreement. 

Q. After that sale was made and she paid you that $500, 

was that payment for services or what was it? 
427 <A. That was just a gift, sir. That is the best I 
could explain it. 

Q. Did you ask her for any compensation? A. Never. 

Q. I mean, on that occasion in connection with that 
transaction. A. No, sir. 

Q. On March 3, 1953, when Miss Ross signed the letter 
drafted by— 

The Court: 753? 

Mr. Hilland: I mean ’55. I beg Your Honor’s pardon. 


By Mr. Hilland: 


Q. I refer to Plaintiff’s Exhibit Number 1, a letter dated 
March 3, 1955, on the letterhead of John J. O’Brien. A. 
Yes, sir. 
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Q. Signed by Mamie Ross, addressed to American 
Security and Trust Company, and witnessed by Mrs. 
Taylor: 

Will you state what happened at the time and place that 
that exhibit was signed by Mamie Ross, and witnessed by 
Mrs. Taylor? 

State all the facts. A. I brought the letter out from 

Mr. O’Brien’s office, and Mrs. Taylor was in the 
428 kitchen having something to eat, and I called her in. 
Q. What time of day was it? A. What time of 

day? 

Q. Yes, sir. A. I would say approximately 11:00 
o’clock. 

Q. All right. Go ahead. A. I called her in and told 
her that Miss Ross wanted to make some changes in her 
will and that I would like for her to witness it. Then I read 
it to everybody in the room once. 

Q. When you say everybody, to whom do you refer? 
A. My wife, Miss Ross, Mrs. Taylor. 

I handed it to Miss Ross— 

Q. Did you read that letter? A. Did I do what? 

Q. Did you read it. A. Yes, sir. 

Q. Did you read it aloud? A. Yes, sir. 

Q. Then what happened? A. I handed it to Miss Ross 
and gave her a magazine, and she signed it on the 
magazine. 

Then I gave it to Mrs. Taylor and I said, ‘‘Mrs. Taylor, 
I want you to read this and I would like for you to sign it 

as witness, so you will know what you are signing.”’ 
429 She took the letter, loked at it, carried it over to 
a little table and set down and signed it. 

Q. Do you remember how long she had it? A. Oh, I 
would say five minutes. 

Q. At that time and place was there any discussion be- 
tween you and Mamie Ross concerning any paper other 
than that letter? A. None whatever. 

Q. Did you tell her that it was for the purpose of getting 
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money to buy drugs or pay nurses and things of that sort? 
A. Mr. Hilland, I never had any occasion to say anything 
like that to Miss Ross, as I testified that I had $2900 in 
the bank, when I was given power of attorney, and when 
she died there was about $1750 in there. 

Q. Then on March 3rd when that letter was signed, do 
you remember about how much there was in the Second 
National Bank checking account on which you had a power 
of attorney? A. Well, I couldn’t do that, because she died 
the 10th of the month. 

Q. Well, do you know, approximately? A. It would be 
approximately $1650. 

Q. Now, will you state the facts concerning what 

happened in Mamie Ross’ home on March 5, 1955, 
430 beginning with the first time you arrived there that 

morning? <A. The first time I arrived at Mamie 
Ross’ home on March 5, 1955, was about a quarter of 7:00 
or 7:00 o’clock in the morning, because I had had an 
earlier telephone call from a nurse saying that she was 
quitting. 

I told her that she couldn’t do that. She says ‘‘Yes, I 
can.”’ 

Q. Who was that nurse? A. Mrs. Fletcher, I think her 
name was. 

Q. And she was the nurse through whom you obtained 
the services of Mrs. Mozingo? A. I didn’t get it from 
Mrs. Mozingo. It was through the nurses’ registry. 

Q. All right. Was anybody with you when you went 
over at that time? A. My wife was with me. 

Q. And when you arrived, was Mrs. Fletcher there? A. 
No, sir. Mrs. Mozingo was there. 

Q. And anybody else in the house at that time when you 
arrived? A. Miss Ross. 

Q. Anybody else that you saw? A. No, sir. 

Q. Now, how long did you remain there on that 
431 trip? A. I wouldn’t know. Half to three-quarters 
of an hour; maybe an hour. We spoke to Miss Ross 
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and asked her if there was anything that she wanted, got 
the grocery list. 

Q. From whom did you get the grocery list? A. Miss 
Ross. Also, the nurse, she told us to ask her what she 
wanted, and we did. 

Q. Do you remember any of the things that Miss Ross 
ordered that morning? A. Ice cream was one of them. 
Oat meal was one. Jell-O was one. Philadelphia cheese 
—I don’t know what kind it is—cream cheese, I believe 
they call it. Bread, milk. ; 

Q. Did you go to the grocery store for her? A. Yes, sir. 

Q. About what time did you return? A. About—I would 
say about 11:00 or 12:00 o’clock. 

Q. And who returned with you at that time? A. My 
wife. 

Q. How long did you remain on that occasion? A. I 
think we stayed until after Mr. O’Brien and the two gentle- 
men arrived. 

Q. Do you remember anything that occurred while you 
were there during that period of time? 

Do you remember anything that Mrs. Mozingo 
432 did, or Miss Ross? A. I was in the other room and 
I didn’t see it, but my wife said Mrs. Mozingo cut 

Miss Ross’ hair. 

Q. What room were you in at that time? A. Living 
room. 

Q. What time did Mr. O’Brien and the other two gentle- 
men appear? A. Well, I didn’t mark it down but I think 
that it was about half past 2:00, quarter of 3:00. 

Q. Now, will you state what persons were in the house 
at the time that those three gentlemen appeared? A. In- 
cluding them? 

Q. No; before they appeared who was in there. A. 
There was my wife and myself; Miss Ross and Mrs. 
Mozingo. 

Q. And who were the three men who appeared at the 
house at that time? A. Mr. O’Brien, and—I don’t know 
the names. 
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Q. What? A. I don’t know the names of them offhand. 
Q. Was it Mr. Siegman and Mr. Vanderhoof, who 
testified here? A. Yes, sir; Mr. Siegman and Mr. Vander- 
hoof. I had never seen them before in my life. 
Q. Were they introduced to you by Mr. O’Brien? 
433 <A. Yes, sir; introduced to me and my wife and Mrs. 
Mozingo. 

Q. State exactly what happened after they were admitted 
to the house. A. After they were admitted to the house, 
we were all introduced. I went into Miss Ross’ room and 
told her that Mr. O’Brien was here. I got her glasses for 
her and put the pillows up around her so she was com- 
fortable. 

I went on out; then Mr. O’Brien went in. He stayed in 
there for a period of three-quarters of an hour or an hour, 
I would say. I didn’t mark it down; I don’t know. 

Q. Where were you at that time while he was in there? 
A. I was in the living room with my wife and Mrs. Mozingo 
and Mr. Siegman and the other gentlemen. 

Q. Did either of the other two gentlemen, that is, Mr. 
Vanderhoof or Mr. Siegman, go in the room with John 
O’Brien as Mrs. Mozingo testified? Go in and stay for 
about an hour? A. Oh, they were all three of them were 
in there atone time. At one time. 

Q. No; but I mean, when Mr. O’Brien first went in. 
A. He was in there by himself. 

Q. Was anybody with him in there, other than Miss 
Ross? <A. No, sir. 

| Q. How long was he in there at that time? 
434 A. I would say approximately three-quarters of an 
hour. 

Q. And where were the rest of you during that time? 
A. In the living room. 

Q. When I say the rest of you, to whom— A. Again, 
the two witnesses, my wife and myself; and Mrs. Mozingo. 

Q. Now, after the lapse of about an hour’s time, what 
happened? A. Mr. O’Brien opened the door and called 
the other two gentlemen in. 
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Q. Did they go in? A. Yes, sir. Went in and closed 
the door. About, I would say three to five minutes, Mr. 
O’Brien opened the door and told me Miss Ross was chilly. 
I went in there to see what she wanted or what I could 
do, and the French doors were open from her room onto 
the back porch, so I closed the French doors and asked 
if that was all right; anything else she wanted. She said 
no, and I walked out and closed the door. 

Q. Did anybody else go in the room at that time? A. No, 
sir. 

Q. After you walked out of the room and closed the door 
who remained in that room? A. Mr. O’Brien, Mamie Ross 

and the two witnesses. 
435 Q. And who was in the living room when you came 
back on that occasion? A. Mrs. Mozingo, my wife 
and myself. 

Q. Now, how long did Mr. O’Brien and the two other 
witnesses, and Miss Ross, remain in that room? A. Qh, 
I don’t know. I would say ten or fifteen minutes would 
be a good— 

Q. Then what happened? A. Mr. O’Brien opened the 
door again and called me in. 

Q. Did you go in? A. Yes, sir. 

Q. What happened after you went in? A. He read the 
power of attorney and— 

Q. Go ahead and state everything that happened. A. 
Sir? 

Q. When you say he read the power of attorney, do 
you refer to this power of attorney dated March 5, 1955, 
marked Plaintiffs’ Exhibit Number 2? A. Yes, sir. 

Q. All right. Go ahead and state what else happened. 
A. He read the power of attorney and handed it to Miss 
Ross. She signed it. I signed it. Mr. O’Brien signed it. 
Mr. O’Brien said to her, ‘‘Miss Ross, what do you want 

to do with it?’ 
436 She said, ‘‘Give it to Mr. Adlung.’’ 
He handed it to me. I took it home, put it in the 
strong box, and it stayed there until after she died. 











104 


Q.' Did you ever use it at any time? A. Absolutely not. 

Q. Did you ever deliver a copy of it to any of the build- 
ing and loan associations or the the bank named in it? A. 
No, sir. 

Q. During that period, that afternoon while Mr. O’Brien 
was in the room alone with Miss Ross, or at any other 
times on that afternoon, did Miss Ross scream or holler 
in that room? A. No, sir. 

Q. Did you form an opinion with respect to whether or 
not Miss Mamie Ross was of sound and disposing mind 
and capable of making a valid deed or contract on March 5, 
1955? <A. Yes, sir. 

Q: What is your opinion? A. I say that Miss Ross had 
a very brilliant mind and she was very capable of that. 

Q: In your opinion, was she of sound and disposing 
mind and capable of executing a valid deed or contract on 

March 5, 1955? A. Yes, sir. 
437 Q. On that date, did she know what property she 
owned? A. I presume she did. I wouldn’t know. 

Q. Did you discuss her property with her on that day? 
A. No, sir. 

Q. On that date did she know who her friends and ac- 
quaintances were? A. I have to presume that she did, sir. 

Q: Well, did you ever see her when she didn’t recognize 
people? A. No, sir. 

Q: Did you ever see her on any occasion when she did 
not recognize people whom she knew? A. The only occa- 
sion is when she went into a coma. 

Q. And when was that? A. That was on the 9th day 
of March, 1955. 

Q. The day before her death? A. Yes, sir. 

Q. Up to that time had you ever seen her fail to recog- 
nize people whom she knew? A. No, sir. 

Q. Up to that time, did you ever see her when she gave 
any indication that she didn’t know or understand what 

property she owned? A. No, sir. 
438 Q. On March 3, 1955, in her home around 11:00 
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or 11:30, the day that she signed that letter addressed 
to the American Security and Trust Company, which 
is on Jobn J. O’Brien’s stationery, in your opinion, 
was she at that time of sound and disposing mind and 
memory and capable of executing a valid deed or contract? 
A. Yes, sir. 

Q. Were you present at the time Mr. Tolley came to get 
instructions for the will of February 7, 1955? A. I don’t 
just understand that. Was I present? 

Q. Yes. Were you present in the house when he came 
that day. A. Yes, sir. I let him in. 

Q. And were you present when he and the two witnesses 
to the will of February 7, 1955, came on that date? A. 
Yes, sir. 

Q. On that date, in your opinion, was Miss Ross of 
sound and disposing mind and memory and capable of 
executing a valid deed or contract? A. Yes, sir. 

Q. Do you know of any business of any kind or nature 
which Miss Ross had with the American Security and Trust 
Company prior to that date? A. The only thing that I 

ever knew of, she had a safe deposit box there, 
439 and that is all. 
Q. Prior to her making of that will, did anyone 
suggest to her in your presence that she ought to have a 
will? A. No, sir. 

Q. Who called the American Security and Trust Com- 
pany? A. Doctor A. B. Little. 

Q. Do you know when he called the American Security 
and Trust Company? A. Do I know when? 

Q. Yes. A. That would be the first day of February. 

Q. Of what year? A. 1955. 

Q. Of what year? <A. 1955. 

Q. From what place did he make that telephone call? 
A. He used my telephone. 

Q. Miss Ross was living in your home at that time? 
A. Yes, sir. 

Q. Now, prior to the time Doctor Little made that tele- 
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phone call, were you present in any conversation with him, 
between him and Miss Ross, concerning a will for her? 
A. No, sir, I wasn’t. 
440 Q. You were not present? A. No, sir. 
Q. During your 25 years of association with Miss 
Ross, did you ever meet Anita McCann? A. No, sir. 

Q. One of the plaintiffs here. A. No, sir. 

Q. While Miss Ross was at the Leland Memorial Hos- 
pital in Riverdale, Maryland, did you ever observe any kind 
of a signal on her bed for calling a nurse? A. Yes, sir. 

Q. Did anything happen to that while she was there? 
A. Yes, sir. 

Q. What? A. Somebody removed it so she couldn’t 
signal. 

Q. Do you know how long it was gone? A. I do not. 

Q. Did you do anything about getting it reinstalled? 
A. I did get it reinstalled. 

Q. What did you do? A. I went to Mr. Roy and told him 
about it. 

Q. Now, as a result of your going—who was Mr. Roy? 
A. I say he was the business manager. That is the best 

I can tell you. 
44} Q. Of the hospital? A. Yes, sir. 
Q. As a result of your going to Mr. Roy, was it 
reinstalled? A. Immediately. Yes, sir. 

Q. Before Miss Ross was discharged from that hospital 
on February 28, 1955, did she give you any instructions 
with respect to the purchase of any furniture? A. Yes, sir. 

Q. What instructions did she give you? A. She told 
me that she wanted to go back into her home at 1303 
Kennedy Street, and we had talked about getting nurses, 
and so forth, and she told me to get whatever I thought 
was necessary for them, and I wanted to know if she 
wanted me to go down to Kann’s—she had a charge ac- 
count there—and buy them. She said no, she wanted used 
furniture, and we procured used furniture for her. 

Q. Is that what is covered by some of these checks, 22 
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or 24 checks which are in evidence? A. Yes, sir; that 
is right. 

Q. And a check or two among those checks was to a 

man named Knowles for painting? A. Yes, sir. 
442 Q. And who was Mr. Knowles? A. That is my 
son-in-law. 

Q. And did he do the painting? A. Yes, sir. 

Q. What painting did he do? A. A back bedroom up- 
stairs, as I might say. That is the one that the storm had 
done damage to and the roof leaked in. 

Q. And that was at 1303 Kennedy Street, Northwest? 
A. Yes, sir. Miss Ross asked me to get him to do it. 

Q. Did Miss Ross make any requests of you concerning 
the matter of caring for her grave after her death? A. 
Yes, sir. 

Q. What? <A. Well, first she said that she wanted to 
be buried from a funeral home near her home; that she 
wanted a modest, or moderate—I don’t know which she 
used—a modest funeral. She wanted a water-proof grave 
vault. She wanted a tombstone or grave marker like 
she had showed me. 

Q. And whose grave marker was that? A. Nobody that 
I know of. Just at the cemetery in one of our visits. 

Q. At what cemetery? A. The German Cemetery. 

Q. What other instructions did she give you? 
443 A. She wanted perpetual care and she wanted 
flowers placed on the grave Easter and Decoration 


Q. And what did you tell her with respect to those 
things? A. I told her that I would be glad to request that 
for her but I couldn’t demand that it be done because she 
had told me that the American Security and Trust were 
executor of her estate and therefore it would be up to them 
to do that. 

Q. And when was it that you had the conversation with 
her in which she gave you those instructions? <A. Sir, it 
was about a week and a half after she was there, so that 
would be about the 17th day of February, 1955. 
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Q. Who made the arrangements for her funeral? A. 
I did. 

Q. Did you have any notices of her death and funeral 
inserted in any local newspapers? A. Yes, sir. Had the 
undertaker take care of that. 

Q. Who paid for her personal expenses? <A. I paid it 
out of my— 

Q. Have you been reimbursed by the Union Trust Com- 
pany, collector of her estate? A. No, sir. 

Q. During the periods of time that Miss Ross lived 

with you, did she live with your wife and daughter 

444' and you like a member of your family? A. Yes, sir. 

Q. Mr. Adlung, it has been testified here that you 

had quite a number of nurses for Miss Ross after she came 

back to 1303 Kennedy Street from the Leland Memorial 
Hospital. 

The nurses, Mrs. Mozingo and Mrs. Fletcher, were they 
employed on any permanent basis? A. No, sir. They 
were just employed for one day; or one night, I should say. 

Q. And that was occasioned by reason of what? A. 
Because I had made other arrangements to have nurses 
to take the job permanently. 

Q. Well, who was her nurse, regular nurse, on March 
5th? A. I don’t know what you mean by regular nurse. 

Q. Well, who had been attending her— A. Mrs. Taylor 
had been attending her. 

Q. And did Mrs. Taylor make any request concerning 
Saturday of that week? A. Yes, sir. It was understood 
that that is her Sabbath and she was to be off. 

Q. So that the employment of Mrs. Mozingo and Mrs. 
Fletcher was only for one day and one night? A. That 
is right. 

Mr. Hilland: That is all. 
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— 472 Benton Carruthers Tolley, Jr. 


was called as a witness by and on behalf of the Plaintiffs, 
and, being first duly sworn, was examined, and testified 
as follows: 


€ . * * 
Cross Examination 
By Mr. Hilland: 


* * * * * * * * 


Q. Now, Mr. Tolley, you are associated, are you 
mot, with a lawyer named John Larson? A. That 
is correct. 

Q. And Mr. Larson does a good deal of work for the 
| American Security and Trust Company trust depart- 
| 494 ment, does he not? A. That is correct. 

! Q. And you had never been Mamie Ross’ lawyer, 
| had you? A. I did not know her before I went out there. 

Q. John Larson had never been her lawyer, had he? 
A. That is correct. 

_  Q. And you received a call from Joseph White, of the 
- Trust Department of the American Security and Trust 

Company, did you not? A. That is correct. 
|  Q. Did Mr. White say that he knew Miss Ross? A. He 

did not know her. 

Q. Did he tell you that he had received a call from 
' Doctor A. B. Little, her attending physician? A. That 
is correct. 

| QQ. And wanted them to send somebody up to draw up a 

will for her? A. That is correct. 

_  Q. So that day you called the number which had been 
' left with Mr. White? A. Doctor Little had given this 
_ information to Mr. White and he in turn passed it along to 
' me; that Miss Ross was living at the home of Mr. and 
_ Mrs. Adlung; and gave, as I recall—gave us the address. 
And then I looked up the telephone number, or 
| 495 else he gave us the telephone number—I don’t re- 
member now. But he gave us one or the two. 
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Q. Do you have the file of this case with you? A. I do. 

Q. Would you look at it and see whether or not you 
have the telephone number there of Mr. Adlung? A. I 
have Miss Mamie Ross, 5518-13th Street, Northwest, 
Washington, D. C. Residence of Mr. and Mrs. George 
Adlung. 

Q. Now, you didn’t know Mr. Adlung prior to that 
time, did you? A. I did not, no. 

Q. And you didn’t know Mrs, Adlung? A. I did not. 

Q. You didn’t know their daughter? <A. I did not. 

Q. And you didn’t know Mamie Ross? A. | did not. 

Q. You made a telephone call first, did you not? A. I 
called Mr. Adlung first. 

Q. And what was the conversation you had with him? 
A. Well, I told Mr. Adlung about the conversation that 
Doctor Little had with Mr. White of the trust department 

of the American Security and Trust Company, and 
496 that he had called me and that I wanted to know 

when it would be convenient for me to come out to see 
Miss Ross; and he told me that I could come most any 
time; and I said, ‘‘ Well, what about this afternoon’’, and 
he said it would be fine; and he set the time, and I was 
there; as I recall, at about that time. 

Q. What time was it? <A. It was in the afternoon. 
Seems to me it was around 2:30 when I went there. 

Q. Who admitted you to the house? A. Mr. Adlung. 

Q. He greeted you cordially, did he not? A. He did. 

Q. You found him cooperative when you called him on 
the phone? <A. I did. 

Q. Did you go upstairs right away to Miss Ross’ room? 
A. No. I talked with Mr. Adlung for a few minutes in 
the living room of his home; and, as I recall, I met Mrs. 
Adiung and then Miss Adlung went upstairs to get Miss 
Ross ready for me to come up to see her. 

Q. And then you went upstairs? A. I did. 

Q. After you got in the room with Mamie Ross, 
497 you asked Mr. Adlung to leave, did you not? A. 
I did. 
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Q. That is standard practice, is it not? A. Yes. 

Q. For lawyers to take instructions from a client con- 
cerning the client’s will? A. That is right. 

Q. Privately? A. That is right. 

Q. Now, did you make notes of the instructions that 
you received from Miss Ross? A. I did. 

Q. Have you all of those notes with you? A. Yes. 

Q. Do those notes show the date of her mother’s birth 
and the date of her mother’s death? A. The notes show 
Kate Ross, date of birth, 1848; date of death, 1888. 

Q. Now, in the will which you drew, do you have any 
provision for perpetual flowers on her mother’s grave? 
A. I do not—did not. 

Q. Do you have a note about that in your notes? A. 
I do. 


Q. What do your notes show? A. Merely show 
498 ‘*Common flowers and ordinary decorations’’— 
which I have scratched out; and she said to forget 


about. 

Q. And that is all you have about flowers? A. That 
is right. 

Q. And that is in relation to whose grave? A. Well, it 
is in relation to both Kate Ross and Mamie Ross. 

Q. And how do you interpret that now as being in 
relation to both graves? A. Well, it was my understand- 
ing when I talked with Miss Ross that she was to be buried 
in the same burial plot that her mother was buried in. 
And she spoke of a small stone monument, and that is 
the reason I had these dates. And then she spoke of 
common flowers and ordinary decorations. She wanted 
some provision whereby there would be common flowers 
and ordinary decorations placed on the two graves. 

Q. Well, on direct examination, didn’t you say she first 
gave the instruction for perpetual flowers on her mother’s 
grave as well as her own? A. Yes. Well, that is, she 
wanted these common flowers, as she described it—common 
flowers and ordinary decorations, to perpetually be put 
on the two graves. 
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Q. She also talked to you about perpetual care for 
499 the graves of herself and her mother, did she not? 
A. No. She didn’t say anything about perpetual 


care. 

Q. You have nothing in the will that you drafted about 
flowers for either grave, have you? A. No, I do not. 

Q. You have nothing in the will about perpetual care 
of either grave? A. I do not. 

Q. You have nothing in the will about a marker for her 
mother’s grave? A. I do not. 

Q. Now, when you came to see Miss Ross and were 
introduced to her, did you learn that she had just been 
released from the hospital? A. Mr. Adlung told me when 
I was talking with him, before we went upstairs, before 
I was ever introduced to Miss Ross, that she had been in 
the hospital and she had been brought from the hospital 
to his home. 

Q. Did you learn that she had had an operation on her 
face? A. Well, I knew that she had some trouble with 
her face and that she had undergone an operation, and 
I just assumed that it was in connection with this difficulty 

she had with her face. I just knew that she had an 
500 operation. I didn’t know what type it was or any- 
thing of that nature. 

Q. Did you learn that the speech difficulty she was 
having at that particular time had resulted from the opera- 
tion on her face she had recently undergone? <A. Well, I 
didn’t know whether it was from the operation or from 
the illness that she had, but she had—I had difficulty 
understanding her. 

Q. She didn’t have any teeth, did she? A. As I recall 
it, she did not. 

Q. And she had no dentures? A. Well, I don’t know 
whether she did or not. I don’t believe she had them in 
her mouth. 

Q. When you took the instructions from her was she 
propped up in bed? A. When I took the instructions she 
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was—she had two pillows, as I recall, behind her. She 
was in bed; and I sat right beside her bed. 

Q. Well, was she in a sitting position, or was she in a 
propped-up position? A. She was, I would say, more in 
@ propped-up position. 

Q. Was there any nurse in attendance on her at that 

time? A. None that I know of. 
501 Q. Did you see anyone in the house other than 
Mr. and Mrs. Adlung and Mamie Ross? A. I did 
not. They were the only two people that I saw. 
* * e ® * 2 * * * bd 
507 Q. Now, have you any other notes concerning your 
instructions concerning the bequest to Rose Hagan 
other than those that are on the exhibit that has been 
marked and which I have handed you, Defendant’s Exhibit 
Number 4 for identification? A. No, I do not. 

Q. In other words, it is your testimony that this Defend- 
ant’s Exhibit Number 4 for identification contains all of 
the notes you made concerning your instructions about 
the bequest to Mrs. Rose Hagan? A. That is right. 

& s & % * e e s * * 
508 Q. Where are the instructions you received from 
509 Miss Ross concerning the bequest to Mrs. Gotthardt? 

If you will produce all of the notes you made con- 
cerning the instructions of that bequest to Mrs. Gotthardt? 
A. Here. I have on this same Defendant’s Exhibit Num- 
ber 4—I have ‘‘Rest and residue and personal property 
to Annie Gotthardt’’, and you see that I have several 
addresses there. I had trouble finding out where she 
lived. And you will notice over here on this other page 
I have ‘‘Mrs. Cohen’’, and the telephone number is TU 
23359, and that is when I got this information about Anna 
Gotthardt. 

Now, these were notes that I put on after I had taken 
instructions from Miss Ross. 

This was my note that I took at the time. 
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520 Q. Now, with respect to Item Number 1, on Defend- 
ant’s Exhibit Number 6, you have ‘‘5503-13th 
Street, mortgage; give to Mr. and Mrs. Leapley.’’ 
Now, that is all you have in your notes concerning the 
instructions you received about the bequest to Mr. 
521 and Mrs. Leapley, is it not? A. That is right. 

: Q. Now, you don’t have another thing in any of 
your notes concerning those instructions, have you? A. 
I don’t believe so. 

Q. And then this morning on direct examination, didn’t 
you testify that she told you that above all, she wanted 
the mortgage cancelled on the Leapley house? A. She did. 

Q. And that she gave you no reason. A. Well, I remem- 
ber it because I thought it was a bit unusual that she would 
make such a statement to me. 

Q. Well, you didn’t make a note of it, though, even 
though you thought it unusual; is that right? A. No; 
well,— 

Q. You didn’t make a note of it? A. No; I didn’t. 

Q. And you testified once before in this case, didn’t you? 
A. I did. 

Q. You didn’t testify to that in the other trial, did you? 

A. I don’t remember whether I did or I did not. 
522, Q. Now, Mr. Tolley, isn’t it a fact that this morn- 

' ing was the first time you ever so testified? A. 
Could be. I don’t remember. 

Q. Now, in the meantime, you have become rather well 
acquainted with Mr. Leapley, have you not? <A. I have 
not. I know Mr. Leapley; that is all. 

Q. What? A. I know Mr. Leapley; that is all. 

Q. After Miss Ross’ death, didn’t he come to you and 
interview you? A. I talked to Mr. Leapley after Miss 
Ross’ death; yes. 

Q. Where did you talk with him? A. In my office. 

Q. And at that time—can you fix that date? A. I would 
say it was either the latter part of March or April; some- 
time along about that time. 
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Q. Right after her death? A. It was after her death. 
I don’t remember whether it was right after her death. 

Q. Well, it was the latter part of March, didn’t you 
say, or the early part of April? A. As I recall, it was 

the latter part of March or early April. 
523 Q. Of last year. 

Now, at that time and place you gave Mr. Leapley 
all the facts about how you came about writing this will 
of February 7, 1955, did you not? A. I don’t know that 
I gave him all the facts. I told him that I had drawn 
a will. 

Q. And you discussed with him the contents of that will, 
didn’t you? A. I believe I did. 

Q. What? A. I believe I did. I showed him the will 
that I had drawn. 

Q. And you discussed everything that had happened 
between you and Mamie Ross, did you not? A. I don’t 
believe so. I may have. 

Q. Well, now, aren’t you sure that you did? A. I talked 
to Mr. Leapley as well as the other people who had been 
named in the will that I had drawn. 

Q. Yes, sir. A. I told them that I had drawn a will, 
that they had been mentioned. 

Q. Did you see the affidavit Mr. Leapley filed in this 

case after talking with you? A. I did not. 
524 Q. He didn’t discuss that with you? A. No, sir. 

Q. Now, some time later—you know Mr. Kindness, 
my associate here, do you not? A. I met him; yes. 

Q. Sometime later he made an appointment to see you 
about this matter, did he not? A. That is correct. 

Q. And later on when he called up to keep that appoint- 
ment, didn’t you break it? A. As I recall, Mr. Kindness 
called me back, or I called him back, after he had made an 
appointment to see me, and I told him that I didn’t know 
what he wanted to talk to me about, that I didn’t feel 
that I could disclose what Miss Ross’ instructions had been 
to me; that I would tell him that I had drawn a will; 
and that was all. 
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Q. Now, that is the point I want to make, Mr. Tolley: 
After Mr. Kindness called you and made an appointment, 
you broke it. Is that right? A. I don’t believe I broke 
the appointment. I told him that I could tell him this 
information and that was all that I could tell him. 

Q. But at that time you claimed what we lawyers 
525 call the professional privilege, did you not? A. That 

is correct. 

Q. And you said to him that you couldn’t tell him what 
had transpired between you and Mamie Ross? A. That 
is right. 

Q. As a matter of fact, you had already told Mr. Leapley 
what had transpired between you and Mamie Ross, had 
you not? A. I don’t—the only thing that I recall is that 
I told these people that I had drawn this will, gave them 
a copy of the will, and they asked me what they should do 
about it, and I told them that I could not tell them what 
they should do; they should seek the advice of counsel. 

Q. You didn’t claim any professional privilege when 
Mr. Leapley talked to you, did you? A. No. I don’t think 
I had occasion to. 

Q. And after that, you talked to Colonel McGuire about 
it, did you not? A. TI did. 

Q. You didn’t claim any professional privilege at that 
time, did you? <A. I did not. 

Q. And did you also talk to Mr. Hill about it? AVI 
think I did. 

Q. Did you claim any professional privilege when 
526 you talked to Mr. Hill? A. I did not. 

Q. Now, actually, you have never talked with 
either Mr. Kindness or me except from the witness stand 
in this court, have you? A. Other than by telephone, I 
talked to Mr. Kindness. 

Q. Yes; but you broke that appointment on the ground 
of professional privilege, didn’t you? A. Well, I told him 
that I would not disclose to him what my instructions had 
been; that I would tell him that I had drawn a will and 
that was all. 
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Q. But you have steadfastly declined to discuss the facts 
of this case with our side, haven’t you? A. That is correct. 

Q. But you have discussed them freely with the other 
side? A. I have. I have discussed them with Colonel 
McGuire and Mr. Hill. 

Q. And you have gone to lunch during the trial of this 
case with Colonel McGuire and Mr. Hill, have you not? 
A. I have. 

Q. Yesterday, and again today? A. I have. 

Q. While you were on the witness stand; is that 
527 right? A. I went today; yes. 

Q. Now, Mr. Tolley, isn’t it a fact that you have 
a personal interest in the outcome of this case? A. I do not. 

Q. If the will that is in contest is broken, the American 
Security and Trust Company will be the executor under 
the will which you had drafted, will it not? A. That is 
correct. 

Q. And will it not, in accordance with its well estab- 
lished practice and custom, and its representations to your 
forum and lawyers generally, employ your office as attorney 
to represent it as executor of the estate of Mamie Ross 
if it qualifies as executor? A. I would say chances are no. 

Q. What? A. I would say the chances are that they 
would not. 

Q. Isn’t it a fact that when your office draws a will, 
either you or Mr. Larson draws a will in which the 
American Security and Trust Company is named executor, 
you and Mr. Larson, upon the death of that testator, or 
testatrix, are employed to represent the bank as executor 
in such an estate? A. In some cases. 

Q. Isn’t that true in most cases? A. It is not. 

528 Q. Now, as a matter of fact, you and Mr. Larson 

appear as counsel for the American Security and 

Trust Company in a number of matters, do you not? A. 
That is correct. 

Q. And a number of those cases involve wills that were 
drawn by either you or Mr. Larson? A. I know of no 
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case right at the present time that we have which involves 
@ will that either one of us has drawn. 

Q. Now, you testified that at the time—strike that. 

You testified on direct examination this morning by Mr. 
Hill that after this will of February 7th was executed 
by Mamie Ross, she executed the power of attorney on 
February 7th in favor of Mr. Adlung? <A. That is correct. 

Q: And that at the time she signed it, Mr. Adlung was 
present? Did you so testify? A. As I recall it, she was. 

Q. And didn’t you testify— A. He was, rather. 

Q. And didn’t you testify this morning that she said 
to Mr. Adlung, ‘‘You are not going to take advantage of 
me??? And Mr. Adlung said, ‘‘No. Iam not. Whenever 

I make any check, I will let you see it.’’ 
529 Is that in substance what your testimony was this 
morning? A. That is correct. 

Q. Now, isn’t it a fact that in the former trial of this 
case, you did not so testify? A. I don’t remember now 
whether I did or did not. I don’t know whether I was 
asked that. 

Q. Isn’t the fact of the matter that what Mamie Ross 
said to Mr. Adlung was that she knew that he would take 
the same care of her account as if it was his own? A. 
That is not correct. 

Q. Mr. Tolley, are you suggesting to the court and 
jury by your testimony that Mamie Ross on that occasion 
suggested or implied in what she said that she lacked full 
confidence in Mr. Adlung? A. I am not suggesting any- 
thing. I merely made the statement as to what she said 
in my presence on that occasion. 

Q. And you deny that she said that she knew he would 
take the same good care of her account that he would if 
it was in his own account? A. I certainly do. 

Q. Now, it was Mamie Ross who told you to make the 
power of attorney in favor of Mr. Adlung, was it not? A. 

That is correct. 
530 Q. And Mr. Adlung wasn’t present when she gave 
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you that instruction, was he? A. I don’t believe he was, 
no. 

Q. Did he waver about naming him as her attorney in 
fact under that power of attorney? A. Not that I recall. 

Q. Did she make any choice between him and any other 
person? A. No. 

Q. She didn’t suggest any other possible nominee? A. 
She did not. 

Q. And at the time she named Mr. Adlung or told you 
to draw that power of attorney with him as her attorney-in- 
fact, she didn’t say to you that she lacked any confidence 
in Mr. Adlung, did she? A. She did not, no. 

Q. And at the time she executed it she didn’t say that? 
A. At the time she executed it she said to Mr. Adlung, 
‘You are not going to take advantage of me now under 
this, are you?’’ And he said, ‘‘No, I will not. Every time 
I write a check I will let you see it before I write it.’’ 

That was the conversation as I heard it. 

Q. Now, when you interviewed Mamie Ross on 
531 February 2nd, she knew she owned stocks and bonds, 
did she not? A. Yes. 

Q. And she told you that she wanted those left to Mr. 
and Mrs. Adlung? A. That is correct. 

Q. And at that time and place, she knew the names and 
addresses of her property; did she not? A. She gave me 
the information—it is not property but that she owned 
first mortgages on some of this property. She did have 
some real estate, too. She told me the name of the street 
where the house was located, where the property was 
located on which she held the first trust note. She gave 
me the addresses. Some of those addresses that she gave 
me were incomplete or were incorrect, against the records 
that the bank, the Second National Bank, gave me. 

Q. Did she give you the names of the makers of those 
notes that were secured on those properties? A. No, she 
did not. 

Q. Well, now, in the former trial didn’t you testify that 
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she knew the names and addresses of her properties? A. 
She knew the street that the property was located on, 
and she knew the address in some instances. In some 
instances the address was incorrect, and that was the rea- 

son that I had to get information from the Second 
532 National Bank in order to be sure that the informa- 

tion that I put in this will was correct. And Mr. 
Adiung told me the man’s name at the Second National 
Bank to contact, as I recall, to obtain this information. 

Now, she didn’t give me the names of the people who 
had made these first trust notes. I got that information 
from the Second National Bank, except that she did say 
that she wanted the mortgage cancelled on Mr. Leapley’s 
house. That is one instance where I did know the name 
of the individual. 

Q. Now, referring to Defendant’s Exhibit Number 6 for 
identification, Item Number 11, ‘‘5503-13th Street’’: 

Now, isn’t that ‘‘3’? made out of what was a ‘‘5’’? 
A. Yes; I believe it is. This looks like a 5 and then I 
put a mark over it; yes. 

Q. Now, this 5505 - 13th Street is the place that Mr. and 
Mrs. Leapley bought from her, is it not? <A. Well, I 
would have to look at the will. I am not— 

Q. All right. Will you do that? A. I don’t have it. 


(Handed to witness.) 
The Witness: 5505-13th Street. 
By Mr. Hilland: 


Q. Yes. Now, that is the number she gave you 

533 ~— originally, isn’t it, 5505-13th Street, and that was 

the correct number? A. I believe that is right; yes. 

Q. And you changed it to 5503, and you were wrong 

when you made that change? A. Well, I have 5505 in the 

will. Now, I don’t know why I changed that or what the 

reason for it was then. 

Q. Now, she knew that she owned the mortgage on that 

property, did she not? A. Yes. 
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Q. And she knew that the makers of that mortgage were 
Mr. and Mrs. Leapley? A. That is correct. 

Q. All of that information you obtained from her? A. 
As I recall, yes. 

Q. On February 2nd. 

Now, did she have any records in front of her when 
she was giving you that information? A. She did not. 

Q. Now, Item Number 2, ‘‘A thousand dollars, Charles 
Behrens, 1240 Fairmont Street, Northwest.’’ 

Now, I believe you have already testified that she gave 

you that name and that amount and that address at 
034 that time. A. No. I got this formation at the 

time I was taking her instructions but I believe that 
Mr. Adlung helped me out with this, because I couldn’t 
get the name clear in talking with her. So Mr. Adlung, 
as I recall, was called in the room and he supplied some 
of this information which I have here in connection with 
Mr. Behrens. 

Q. Now, Item Number 3, ‘‘ House at 1303 Kennedy Street, 
Northwest.’? You made that note at that time and place, 
did you not? A. As I—yes. 

Q. She knew she owned that property, didn’t she? 
A. Yes. 

Q. And she knew that she owned that property free 
and clear of any encumbrances, didn’t she? A. Yes; I 
assume so. 

Q. And the next item, a gift, ‘‘Item Number 5, Little 
Sisters of the Poor, $10,000.’’ 

She knew that she had $10,000 cash to give to the Little 
Sisters of the Poor, didn’t she? A. She said that she had 
several building and loan accounts in which she had the 
total amount of $10,000, and she wanted to give $10,000 to 
the Little Sisters of the Poor. 

Q. Now, if she gave $10,000 under Item 7 to the Washing- 

ton Home For Incurables, did she not— A. That 

535 is correct. 
Q. And she gave $10,000 to Anita McCann? A. 

That is correct. 

















122 


Q. And she gave $10,000 to Mr. and Mr. Adlung? A. 
That is right. 

Q. —now, she represented in effect to you that she had 
that much cash, didn’t she? A. That is correct. 

Q. And that was true, wasn’t it? <A. Well, I don’t 
know how much cash she had. 

Q. Well, have you heard any—strike that. 

Now, isn’t it true, Mr. Tolley, that she knew the names 
of the persons and organizations, charitable organizations, 
to which she wished to give her property? A. She very 
definitely did. 

Q. And she knew what property she owned? A. That 
is correct. 

Q.: Now, when it came to making the two bequests to 
Mr. and Mrs. Adlung, she described them as her friends, 
did she not? A. As I recall, she did; yes. 

Q. In the bequest of the stocks and bonds, she said, 

“‘To my friends’’? A. That is right. 
536 Q. ‘*Mr. and Mrs. Adlung’’; and giving their 
names in full. 

And when she made the bequest of $10,000 cash to them, 
she referred to them as ‘‘my friends’’, didn’t she? A. 
Well, that is the language that I used in the will. 

Q.- Yes, sir; you used that. 

You got that language from her, didn’t you? A. Prob- 
ably—possibly—yes, I did; because I assumed that they 
were her friends. 

Q. Isn’t it a fact that Mr. and Mrs. Adlung are the 
only legatees in that entire will who are called her friends? 
A. As I recall, that is the only reference in the will that 
I drew, ‘‘To friends’’, is Mr. and Mrs. Adlung. 

Q. Now, all the information that she gave you on that 
oceasion was given to you from her memory, was it not, 
without any records? A. That is right. She didn’t have 
any records before her. 

Q. Now, when you read the bequests which you drew in 
that will of February 7th giving certain notes to various 
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legatees, can you tell from the face of those bequests or 

the language you have used, the amounts of those legacies? 
A. No, you can not. 

537 Q. In other words, in order to know the amounts 
of those legacies, one would have to know the balance 

on those trust notes? A. That is right. 

Q. Isn’t that correct? A. That is correct. 

Q. And in order to know what the amount of the stocks 
and bonds which she gave to Mr. and Mrs. Adlung were, 
you would have to know what stocks and bonds she owned? 
A. Yes. a 

Q. That is true all the way through in the will you 
drafted, is it not? A. That is true, except where there 
is a specific amount. 

Q. And isn’t that a normal way for a lawyer to draw 
a will? A. I would say so; yes. 

Q. And Miss Mamie Ross knew the charities to which 
she wished to make gifts, did she not? A. She did. 

Q. On February 2, 1955, did you form any opinion about 
Mamie Ross’ mental capacity? <A. I certainly did. 

Q. On February 7th, 1955, did you form any opin- 
538 ion about her mental capacity? A. I did. 

Q. In your opinion, on those two dates, was Mamie 
Ross of sound and disposing mind and memory and capable 
of executing a valid deed or contract? A. In my opinion 
she was, or I would never have drawn this will for her. 

Q. And being able to execute a valid deed or contract 
she was, in your opinion, also capable of executing a valid 
will? A. Yes. . 

_ Q. When you came back on February 7th, you didn’t take 
the witnesses into Mamie Ross’ room with you when you 
went over the will with her, did you? A. I did not. 

Q. You left the witnesses, I believe you said, downstairs. 
A. Yes. The witnesses were downstairs while I went up 
to read the will to her. 

Q. And you read it over from beginning to end? A. 
Yes, I did. 
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Q. Now, isn’t it standard practice for a lawyer to do it 
in that manner? A. I would say so; yes. 
539 Q. And then after you had done that, you sum- 
moned the two witnesses you had brought with you? 
A. That is correct. 

Q. You had brought with you on that occasion the two 
witnesses to the will of February 7th? A. That is correct. 

Q. And you are the third witness? A. That is correct. 

Q. Now, one of those witnesses was your secretary? 
A. That is right. 

Q. And one was an employee of the American Security 
and Trust Company? A. That is correct. 

Q. That was Mr. Kimball? A. Yes. 

Q. Now, in circumstances like that, where you go to 
the home of a sick person to have a will executed, isn’t 
it customary for a lawyer to take with him, as you did, 
witnesses who can serve as witnesses to the will? A. 
We do it in our practice. We usually take our own wit- 
nesses, unless the testator, or testatrix, requests otherwise. 

Mr. Hilland: That is all. 


203 Charles Behrens 


was called as a witness by and on behalf of the Plaintiffs, 
and, being first duly sworn, was examined and testified 
as follows: 


Direct Examination 
By Mr. Hill: 


Q. Please state your full name. A. Charles Behrens— 
B-e-h-r-e-n-s, 
Q. Where do you live, Mr. Behrens? A. 1240 Fairmont. 
Q. What is your business or occupation? A. I 
704 have been in the ladies’ tailoring business but I 
am retired. 
Q. Would you please speak a little louder? A. I say, 
I have been in the ladies’ tailoring meni bat I am 
retired. 
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Q. Did you know Mamie Ross in her lifetime? A. I have 
known Mamie Ross since she was ten years old. 

Q. Where did you meet her— A. Or since she was 13. 
I was ten. 

Why, I met her in my father’s house. My father was 
her guardian. 

Q. And how long did she live in your father’s house? 
A. I would say, truthfully, until she was 23 years old. 

Q. Where was the last time you saw Mamie Ross alive? 
A. In the Garfield Hospital. 

Q. Can you fix the date of that? A. I know it was a 
Wednesday night, because the woman— 

Q. Of what year? <A. Well, I would say that would 
be 54. 

Mr. Hilland. What year? 

705 A. °54. 
3 Wait a minute; wait a minute. °54? Yes; be- 

cause she died in 55. Yes, ’54. 


By Mr. Hill: 
Q. In Garfield Hospital? A. Yes, yes. 
* = e w & e uF s co e 


713 Q. Now, what did she say about the bequest to 
Mr. Adlung and Mrs. Adlung? A. Well, when she 

got through telling me, she says, now, she said, ‘‘First 
of all, I want a high-class lawyer and nobody else would 
| I let touch this paper. Can you recommend a high-class 

lawyer?’’ 

She meant a great, big, high-class lawyer. And I 
says ‘‘Yes.”’ 
| But, I says, ‘‘Mamie’’—knowing how tight she was 
_ with money—I said, ‘‘If I was you, I would turn it over to 
the American Security and Trust, if I had a lot of money, 
and they will carry it out to the letter, and you will know 
| exactly it is done the way you want it’’, and she nodded 
her head, it was all right. 

And, I says, ‘‘I would also name them as executors to 
this will.’’ 
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I did advise her to do that. 
Q. That was in January? A. The first week in January; 
yes, sir. 
* * * sd ae = ® cd * * 
719 Cross Examination 
By Mr. Hilland: 


Q. Mr. Behrens, after you were at Garfield Hospital 
in January—you said 1954—-strike that question, please. 
Actually, it was in the year 1955 that you visited Mamie 
Ross at Garfield Hospital, wasn’t it? A. I think you are 
correct, and I think I am wrong on that. Yes; it would be. 
Look, I can tell you, because that was right a short 
while before she died. That would be ’55. I will be 
honest with you there. Yes; I slipped up on that and 
made a mistake and I will admit it. That would be 1955. 
Q. January 1955, would it not? A. That would be ’55; 
yes. It was after the first of the year. 
720 Q. On that occasion, when you called on Mamie 
Ross at the Garfield Hospital, you had, prior to that, 
received a call from Mrs. Plaskett, had you not? A. She 
is the one that told me that same night; that Wednesday 
night; that Mrs. Ross was in the hospital. That was about 
6:15 in the evening; yes. 
Q. Mrs. Plaskett called you and told you that Mamie 
Ross was in Garfield Hospital? A. She did. 


731 Q. Now, when you say Mamie Ross in the fall of 

| 1954, from October until January, 1955, when you 
last saw her at Garfield Memorial Hospital, was she, in 
your opinion, of sound and disposing mind and memory, 
and capable of executing a valid deed or contract? A. I | 
would consider that Mamie Ross was in terrible pain and 
a@ very sick woman, but at that time her conversation with 
me was what you would expect of a woman her age. 

Q. Do you know when this attack of tic douloureux came 
over her? A. She has had that for a number of years. 
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| She had those attacks when she was around on 13th Street. 
Q. She had one there about two years before the last 
one, didn’t she? A. Oh. You are asking me more—look: 
I am no doctor. I don’t know anything about it. I am 
| telling you, she complained about that face when she was 
around on 13th Street. 
Q. Yes. And do you remember how long she 
732 complained about that face at that time? A. When 
she would have the pains, or— 
Q. Yes. A. Well, she would put her hands up to her 
| face and she would scream out and say, ‘‘Well, I have 
got a terrible pain’’. Maybe she would have three or four 
and then she would scream to the top of her voice. 
| Q. That was when she lived at 5505 - 13th Street, was it? 
A. Also. But I am going back—now, look, you are not 
- going to twist me. I am going back to when she lived on 
13th Street. 
-  Q. That is what I am talking about, 5505-13th Street, 
' when she was living there. A. Yes; that is when she was 
having those pains then. 
Q. And she would put her hand on her face then and 
' geream, wouldn’t she? <A. Yes; she would. 
' QQ. And she would holler? A. She would scream. She 
wouldn’t holler; she would scream. 
| Q. And she was in excruciating pain, wasn’t she? 
733 At that time? A. Well, I would imagine, the way 
she screamed, that she was. 
Q. And then this other attack came on in the fall of 1954, 
didn’t it? A. ’54? Yes; she still continued to have them. 
Q. And how many times did you see her between October 
of 1954 and January of 1955, when you saw her in Garfield 
Hospital? A. Well, I couldn’t tell you the number of 
times, because I was up to her house on an average of 
three, four, or five days—you know what I mean—apart. 
But I was always up there about—well, I would say once 
every week. 
Q. When you saw her in Garfield Hospital, had she been 
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operated on? A. She told me—I asked her. She told me 
that they had blocked this condition; and I asked my 
daughter about that, and I didn’t quite understand what 
she meant. Well, anyway, she said that—she put her 
hand up this way and said, ‘‘inside and outside.’’ I 
don’t know what she meant, whether—you know what I 
mean—they put a needle in there and needle outside or not. 
But she said, ‘‘They have blocked it.’’ They did not cut 
the nerve when she was in the hospital there. 

Q. When you saw her in the hospital, in your opinion, 

was she of sound and disposing mind and memory 

734 and capable of executing a valid deed or contract? 

| <A. I would say if it was my own wife or sister or 
my own child, yes. 

Q. And was she in pain when you saw her in the hos- 
pital? A. Not the whole time I was there, but very, 
very weak. 

Q. How much did she weigh at that time? A. Oh, don’t 
ask me that. How do I know? With a blanket, and all, 
over her. I told you before I am no nurse, and don’t ask 
me questions like that; please. 

Q. Do you know what her normal weight was when— 
A. No, I do not. Never did know. 

Q. She was a little person, was she not? A. In pro- 
portion,—I mean, in my line of business of course we 
would always view customers when they come in as to 
size and all like that, for lines and all, but she was always 
small through the body but very broad through the hips. 
But Mamie Ross never was what I would call a big, heavy- 
set woman; no. 

Q. What do you think was her maximum weight during 
the lifetime you knew her? A. I told you before, I couldn’t 

answer it, and I won’t. 
735 Q. You wouldn’t have— A. No. I won’t answer 
it; I don’t know. 

Q. Well, in ladies’ garments, she would be classified as 
small, would she not? A. Well, I would say in my line 
of business, we would say medium; size 14, 12, 14; what 
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we call small. Anything above 16, 18, 36 or 38, we call 
medium. 

Q. Did Mamie Ross wear glasses? A. She used them. 
She didn’t wear them all the time. 

Q. She used them for reading, did she not? A. I would 
imagine so. But I know the whole time we would be sitting 
there; maybe two and a half, three or three and a half 
hours; sometimes if I would get there early in the after- 
noon, she always wanted me to stay and talk with her; 
she had so many things to tell me. She would stay there 
and talk. She had, sometimes— 

Q. Did she have natural teeth? A. No; she had no 
natural teeth. She had them all drawn many years ago. 

Q. Did she have dentures? A. Do you mean false teeth? 

Q. Yes. A. No. 

Q. When you saw her in Garfield Hospital in 

736 January 1955, did she have difficulty speaking? <A. 

Well, for the short conversation that we had, she 

told me to go ahead and talk. I knew what she wanted to 

know from me; all about my family and all; which she 

always wanted to know; and I didn’t want her to talk to 
aggravate that condition. 

Q. Was she holding something over her face at that 
time? A. No; no. She just told me what they had done, 
by blocking this face. 

* co & * g 2 * * te s 
739 Q. Mr. Behrens, when did you first learn of the 

will of February 7th, 1955? <A. You are talking 
about the will that Mr. Tolley wrote? 

Q. Yes. A. Mr. Tolley called me one night—I think 
it was one Sunday night—I wouldn’t be sure on that— but 
I think it was—but he called me around about, I guess 
7:00 or 7:30. 

Q. At your home? A. At my home. 

Q. You don’t remember the date? A. I couldn’t tell, 
exactly; no, sir. I only know it was a man with a very 
pleasant voice; and that is all I can recall; and as the 
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conversation went on, I was wondering why—you know, 
not recognizing the voice, I was wondering— 

Mr. Hilland: If Your Honor please, I think he has more 
than answered the question. 

The Court: Yes. You have answered the question. 
Don’t volunteer statements. Just answer the questions the 
lawyer asks. 


740 By Mr. Hilland: 


Q. After Mr. Tolley called you, did you go to see him? 
A. I went down there one night when they read the will. 

Q. At Mr. Tolley’s office? A. Yes, sir. 

Q. And who else was present at that time? A. Nearly 
everybody concerned. 

Q. Well, when you say nearly everybody concerned, do 
you mean— A. Well, the people she left the money to. 

Q. Do you refer to Mr. and Mrs. Leapley? <A. Yes; 
they were there. 

Q. Was Mrs. McCann there? A. Iam quite sure she was. 

Q. Was Mrs. Gotthardt there? A. That night? The son 
was there. Her son. 

Q. Mrs. Gotthardt’s son? A. Mrs. Gotthardt’s son. And 
Mrs. Gotthardt might have been there. If she was, she 
was sitting back where I didn’t see her. Her son was 
there, because he was sitting next to me and I was talking 
to him. 

* Ld * R R * 


744 Further Recross Examination 


By Mr. Hilland: 


Q. Can you fix more definitely the date you received 
that call from Mr. Tolley about the will of February 7, 
1955? A. No. 
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Q. Was that after Mamie Ross’ death? A. Oh, yes. I 
think so; because he said—well, you see, I can’t go into 
detail on that. 


Q. Was that the first time you had talked with Mr. 
Tolley? A. Never knew the man. 


Mr. Hilland: That is all. 


Mr. Hill: Your Honor, I would like to ask him a ques- 
tion. 


By Mr. Hill: 


Q. Did Mr. Tolley ask you for the names or addresses of 
any people on the will? A. He did. 
745 Mr. Hilland: If Your Honor please, he says he 
never visited there. 
The Court: He says after Mamie Ross’ death. 


By Mr. Hill: 


Q. Was that before or after? A. Judge, I am speak- 
ing about the time Mr. Tolley called me. 

The Court: The first time Mr. Tolley called you, as I 
understand your testimony, was after Miss Ross died; is 
that right? 

A. Ob, it must have been; yes. Yes, he did. I mean— 
well, see, I don’t know if you want me to answer your 
question—I mean, if I can tell you what he asked me— 
or not. 


Further Recross Examination 
By Mr. Hilland: 


Q. But that was after her death, wasn’t it? A. Beg 
pardon? 


Q. That was after her death, wasn’t it? A. Yes; he 
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told me he had made a will forher. Sure. Or was making 
a will. I suppose he had made the will. 


The Court: I think he is confused. 
I will permit you to ask him questions. 


746 Further Redirect Examination 
By Mr. Hill: 


Q. Did Mr. Tolley ever call and inquire for the name— 
Mr. Hilland: I object to the form of the question. 

The Court: Yes. Don’t do that. 

Mr. Hill: I will withdraw it. 


By Mr. Hill: 


Q. Did you ever furnish any names? 

Mr. Hilland: I object to the form of the question. 

The Court: I sustain the objection. 

Mr. Hill: I don’t know what I am going to draw his 
attention to. 

The Court: I don’t, either. 


By Mr. Hill: 


Q. Before Mamie Ross died, did Mr. Tolley call you on 
the telephone? A. Well, you see, you have got me just a 
trifle confused there, because when he called me, it really 
upset me to this extent, that I didn’t know why he wanted 
to talk to me about a will. It was something in regard— 

he either said, now, to get it exact, either said, ‘‘I 
747 have made a will’”’ or, ‘“‘I am making a will for 
Mamie Ross.’’ It was one of the two things. 

Q. And you don’t know when that conversation was? 
A.'I could not fix the date truthfully, no. No. 

Q. You don’t know whether it was before Mamie Ross’ 
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death or after? A. Well, Mr. Hill, I will tell you the truth, 
I can’t definitely place that on any special date. I can only 
—on the time, and— 

Q. Did he call you in the day or night time? A. Even- 
ing. 

Q. Evening? A. I would say 7:00, or 7:30. 

Q. And you don’t have any idea and no way to fix the 
date that he called you? A. I truthfully can not, to be 
honest with myself on that, to tell you the date; no. I 
know it would either have to be right before she died 
or right afterward. Hither one. I couldn’t truthfully 
say, and I won’t. 

Q. And he either told you he was making a will or it 
was about a will? A. It was either concerning a will— 
he was making a will or had made a will. It was one of 

the two things. Now, which it was, I don’t know. 
748 Mr. Hill: That is all. 


Further Recross Examination 
By Mr. Hilland: 


Q. Now, didn’t you say, when I was asking you ques- 
tions before you came back to the stand, that he called 
you one evening; he had a pleasant voice; and after that, 
you went down to his office for the reading of the will? 
Isn’t that what you said? A. May I ask that lawyer a 
question? 

The Court: You answer the question. 

The Witness: I went down there; yes; when I knew it 
was concerning the will. Yes. I went to his office. 


By Mr. Hilland: 


Q. That was after that first call you received from him, 
wasn’t it? A. Why, of course. What other reason would 
I go to his office? 











130d 


Q. And then when you went down there, that was the 
time when you saw these other people there. You saw 
Mrs. MeCan, and Mrs. Gotthardt’s son? A. Yes; Got- 
thardt’s son was there. We were all there, of course. They 
were mentioned in the will. 

Mr. Hilland: That is all. 


749 Further Redirect Examination 
By Mr. Hill: 


Q. Do you remember who called you to attend this con- 
ference about the will? A. Now, wait; let me think just 
a minute. Who asked me to come down there? 

I don’t remember if I got a call from him that the will 
was to be read, from Mr. Tolley—truthfully, I am going to 
pass that up. I can not definitely give you the date nor 
tell you truthfully on that. 

But I must have been notified or I wouldn’t know where 
to go. 

Mr. Hill: That is all 

The Court: You may step down. 


(Witness left stand.) 


902 Richard L. Leapley 


was called as a witness by and on behalf of the Plaintiffs, 
and, being first duly sworn, was examined and testified 
as follows: 


Direct Examination 


By Mr. Hill: 


903 Q. Please state your full name. A. Richard Lee 
Leapley. 
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Q. Where do you live, sir? A. 5505-13th Street. 

Q. What do you do for business? A. I drive a taxicab. 

Q. Did you know Mamie Ross during her lifetime? A. 
Yes, sir. 

Q. When did you meet Mamie Ross first? A. Well, I 
would say it was the latter part of January of 1953. 

Q. And where did you meet her? A. I met her at her 
house at 5505 - 13th. 

Q. And how did you come to meet her there? A. Well, 
I purchased that house from her. 

Q. And who introduced you to Mamie Ross? A. Mr. 
Adlung. 

Q. How did you come to know him in connection with 
that transaction? A. Well, I read an advertisement on 
a bulletin board at Peoples Drug Store at 14th and Park 
Road stating that this house was for sale; and I called him 
about it and then I also went to see him several times 
about it. 


dl * * & * * * Ze Be ° 
910 Cross Examination 
By Mr. Hilland: 


Q. Mr. Leapley, did you attend Mamie Ross’ funeral? 
A. No, sir. I saw her at the funeral home but I did not 
go to the funeral. 

Q. Did your wife attend her funeral? A. No, sir. 

Q. Your wife is the lady who has been sitting in the 

court with you? A. Yes, sir; that is right. 
911 Q. Did you send flowers to her funeral? <A. No, 
sir. 

Q. Did you visit her at any of the hospitals or 
sanitariums or rest homes she was in during her last 
illness? A. No, sir. 

Q. Did Mrs. Leapley? <A. No, sir. 

Q. Did any member of your family? A. No, sir. 

Q. Now, you testified that the last time you saw her 
was in September or October of 1953? A. Well, I am just 
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merely guessing at that. I say it was around that time. 
I am not definitely sure, but it was in ’53, the latter part. 
Q. You had met her in late January of that year? A. 
That is correct. 
Q. So that the only contacts you had with her were from 
late January until September or October of 1953? A. Yes, 


Q. When and where did you first meet Mr. Tolley, 

the lawyer who was a witness here? <A. He called 

me at my home one evening and said there was something 

about a will of Miss Ross; and asked me if I could come to 
his office. 

Q. He asked you what? A. If we could come to his office. 

Q. Was that after Mamie Ross died? <A. After she 
died; yes, sir. 

Q. And did you go to his office? A. I did. 

Q. And who else was there? A. Well, there was repre- 
sentatives from the different, various organizations that 
Miss Ross had left money to; and Mrs. Hagan and Mrs. 
McCann; and I believe Mrs. Gotthardt’s son. I think Mrs. 
Gotthardt was not able to attend, I believe. I know her 

son was. 
915 Q. Who else? A. Well, I believe my uncle went 
there with me. 

Q. And who is he? What is his name? A. William 
Leapley. 


Mr. Hill: That is our case. 
Mr. Hilland: I wonder if Your Honor would want 
to excuse the jury at this time? 
925 The Court: Very well. 
We will excuse the jury until 1:45. 


(Whereupon, at 11:50 a. m., the jury retired from the 
court room and procedings continued as follows :) 
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Motion on Behalf of Defendant 
for Directed Verdict 


Mr. Hilland: May it please Your Honor, at this time, 
on behalf of the defendant, caveatee, I wish to move, Your 
Honor, to direct a verdict on all the issues which have been 
framed and are now on trial, except Issue Number 3, 
which is the issue relating to testamentary capacity, and 
Issue Number 6, which is the issue as to whether or not 
it was her last will and testament. 

As Your Honor knows, the answer to that issue always 
turns on the court’s or jury’s answer to the other issues 
framed. 

Now, later on, I want to take up separately Issue 
Number 3, because that, I think, is unrelated to these 
others, and I think it is tied in with Doctor Cavanagh’s 
testimony. 


Ruling of Court 


The Court (McGarraghy, J.): I will deny the motion 
to strike Doctor Cavanagh’s testimony. 

I will grant the motion for a directed verdict with 
respect to Questions 1—Issue Number 1, Issue Number 2, 
and Issue Number 4, with respect to fraud or deceit. 

In my judgment, with respect to Issue Number 5, which 
has been the one most discussed, I think there is sufficient 
evidence to go to the jury on the question of undue in- 
fluence; and I will deny the motion with respect to Issue 
Number 3 and Issue Number 5. 

Mr. Hill: Issue 3 and 5; that is undue influence and 

mental capacity? 
957 The Court: That is right. 
Mr. Hill: Yes, sir. May I, before we go, read this 
will to the jury? 

The Court: Yes, sir. 

Mr. Hill: Your Honor, for the record, we respectfully 
and humbly note an exception to your ruling. 
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The Court: In what regard? What do you mean? 

Mr. Hill: As I understand it, that is the first and second. 
The Court: That is right; on the question of execution. 
Mr. Hill: That is right. 

The Court: Very well. 

Bring in the jury. 


(Whereupon, at 2:00 o’clock, p. m., the jury returned to 
the court room.) 


Mr. Hill: May I read it to the jury now, Your Honor? 

The Court: Yes. 

Mr. Hill: Ladies and gentlemen of the jury, this is 
Plaintiffs’ Exhibit Number 3, which has been admitted in 
evidence, and I deferred reading it at that time, and I will 
now read it to you. This is the will of February 7. 


* s * * * * & Ld ke 


999 Antoinette Austin 


was called as a witness by and on behalf of the Defendant, 


and, being first duly sworn, was examined, and testified 
as follows: 


Direct Examination 
By Mr. Hilland: 


Q. Will you please state your full name? A. Antoinette 
Austin. 

Q. Is it Miss or Mrs.? A. Miss. 

Q. What is your address? A. 1365 Kennedy Street, 
Northwest. 

Mr. Hill: What is the witness’ name—Austin? 

The Witness: A-u-s-t-i-n. 

By Mr. Hilland: 
Q. What is your age, Miss Austin? A. 78 last February. 
Q. What is your occupation? A. Bookkeeper. 


Q. Are you still employed as a bookkeeper? A. Yes, 
sir. 
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1000 Q. How long have you lived in the Washington 
area? A. Since 1945. 

Q. During her lifetime, did you know Mamie Ross? 
A. I lived with her—my sister and I lived with her for 
four years; from around 1949 until 1953. 

Q. At what address? A. 5505-13th Street. 

Q. And where is your sister now? A. My sister is 
working down at the Calvary Baptist Church. 

Q. What is her name? A. Isabel H. Ritter. 

Q. Isabel H. what? A. Ritter. She is a widow. 

Q. Did you, when you lived with Mamie Ross at that 
address during that period of four years,—did you rent 
an apartment from her, or a room? A. Rented an apart- 
ment. My sister and I and a friend of ours, lady friend 
of ours, had the apartment on the second floor. 

Q. And how frequently did you see Mamie Ross during 
that period of time? A. Every day. 

Q. Did she have any illness during the period of 
1001 time you lived in her house on 13th Street? A. 
Yes; she had that fifth nerve. 

Q. What? A. That fifth nerve trouble in her face. 

Q. Do you remember when she first got that trouble? 
A. Let me see. It may have been about the latter part of 
51 or ’52. I am not quite sure on that. 

Q. And will you describe how she acted after she got 
that trouble with what you term the ‘‘fifth nerve’’? <A. 
Why, the pain was terrific, and she would cry and say that 
she certainly hoped she wouldn’t have to have it very 
long. But she had that, I think, almost a year, or maybe a 
little over a year. I am not quite sure. I can’t remember 
that. 

Q. During that period of time when she had that attack, 
did you ever hear her do anything other than ery from 
pain? A. No. She would groan from pain, too. 

Q. And how loudly would she groan? A. Well, we could 
hear it upstairs. | 

Q. And about how often would you hear it upstairs? 
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A. Well, she would groan every day. The pain was so 
terrific she couldn’t help it but to groan about it. 
1002 Q. That was, you say, about 19— A. Between, I 
think 1951 or 2; somewhere around there. I don’t 
remember the dates of that, but I know she was sick a 
long while with it. She suffered terrible. 


1007 Lena Plaskett 


was called as a witness by and on behalf of the Defendant, 
and, being first duly sworn, was examined and testified 
as follows: 


Direct Examination 
By Mr. Hilland: 


Q. Will you please state your full name? A. Lena 
Plaskett. 

Q. Where do you live? A. I live down at Lorton, Vir- 

ginia; down the Gunston Hall Road, on a big farm. 
1008 Q. And you occupation is what? A. Housewife. 
Q. What is your age? A. 74. 

Q. Where did you live before you moved to the farm 
where you now live? A. 5524-13th Street, Northwest. 

Q. And when did you first move there? A. I am not just 
sure but I think it was 1922. 

Q. And, how long did you live there? A. Until August 
the 12th, last year. 

Q. August 12 of 1955? A. Yes. 

Q. And that was 5524-13th? <A. Yes. 

Q. During her lifetime, did you know Mamie Ross? A. I 
have known her since Miss Adlung’s baby arrived, and I 
think she is 26 now. 

Q. And, how did you happen to met Mamie Ross at 
that time? A. Well, I knew Mrs. Adlung and I would 
make over everybody that has a new baby, and of course, 
she was on the same block with me, and I would stop and 
talk and ask about the baby and I would talk with Miss 
Ross. That is when I first knew her. 
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1009 Q. Will you keep your voice up, please? A. Yes. 

Q. Now, how long was Mamie Ross at the Adlung 
home at that time, if you remember? A. Well, I think 
it was a year or longer. Now, I don’t know just for time, 
because I was always busy myself, but I would see them 
and ask about the baby, and talk to her when I would see 
her in the back. 

Q. Now, after you met Mamie Ross at that time and 
place, did you and she become friends? <A. Well, we 
wasn’t as close friends as we were in our later life, now, 
since she had been sick. We would walk and be friendly, 
and she was nice; but she didn’t need all the help that 
she needed after she got sick and older. 

Q. And when did you become close friends, would you 
say? A. Well, the closest I have been to her is in the 
past five years, or say longer. 

Q. Do you remember when she was living at 5505-13th 
Street? A. Yes. 

Q. Do you remember any illness she had there when 
she was living there? A. Well, that is when she had her 

face trouble, tic douloureux the doctors called it. 
1010 Q. Ma’am? A. I say, that is when she had some- 

thing in her jaw the doctors called tic douloureux, 
if I am saying it right. 

Q. And can you fix the time when she had the first 
attack of that? A. No, I don’t know just the time. No. 

Q. Do you remember definitely where she was living at 
that time? <A. Well, she told me that she had had it 
before and it lasted just two years and left her. Well, I 
don’t remember that time, but I know when she had it 
bad this last time, and she said, ‘‘It has gone over two 
years and it don’t look like it is ever going to get better.”’ 

Q. Where was she living at that time when you knew 
her and she had it? A. At 5505—across on 13th Street. 

Q. Across the street from you? A. Uh, huh. Down 
near the corner. I can’t get numbers in my head too right. 

Q. When and where did you last see Mamie Ross during 
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her lifetime? A. On March the 7th, at her home at 1303 
Kennedy Street. 

Q. Now, did you have a visit with her at that 

1011 time? <A. Well, that was the time that she was 
very quiet and she was quite sick and she didn’t 
talk. 

Q. Did she talk any? A. She caught my hand and she 
always asked me to pray for her, and so she didn’t talk 
too much that day. 

Q: Do you remember what conversation you did have 
with her that day? A. Well, I don’t think I said too much. 
{ think she said the nurse was nice. Says, ‘‘My nurse is 
nice.”’ 

Q. Nurse was what? A. Nice. Nice. 

Q. And what else? A. Well, I can’t remember. 

Q. About how long did you visit with her? A. Well, I 
was probably there a half an hour or maybe longer. 

Q. Could you understand what she said to you? A. Oh, 
yes. I could. 

Q. And when you made statements to her, did she reply 
in a way indicating she understood what you had said to 
her? A. She did, yes. 

Q. Do you remember who else was present when 

you visited with her on the afternoon of March 7? 
1012 A. Only the nurse at that time. 

Q. Now, did you come there on that day for any 
particular purpose? A. Well, I always ran in to see her 
every chance I got, and I just went, like I had always done 
before. Not for anything special, no. 

Q. Now, prior to that day of March 7th, when, with 
respect to that, had you seen her last—prior to March 7th 
—when and where had you seen her? A. I had—I don’t 
know whether I went to the hospital to see her then or 
not, but the last time I saw her before she went to the— 
she went to a sanitarium or a hospital from Mrs. Adlung’s 
after she had the operation, but before she had the opera- 
tion must have been the last time before that time. 





139 


Q. Now, do you remember that you saw her on the 
Saturday prior to March 7th? A. Well, I don’t remember 
whether it would have been Saturday or what day, but it 
was the day—it was before she went to the hospital. 

Mr. Hill: I object. 

The Court: Yes. Don’t lead the witness, Mr. Hilland. 


By Mr. Hilland: 


Q. Did you sell her or bring her anything? 
1013 A. Not the last day I saw her I didn’t, but the day 
I saw her before I brought her her fresh eggs that 

I always took over. 

Q. That is what I am trying to find out, Mrs. Plaskett, 

When did you last bring fresh eggs to Mamie Ross? A. 
Well, I can’t remember. It has been so long ago. But I 
took them at least once a week. 

Q. And what day of the week did you usually bring fresh 
eggs to Mamie Ross? A. Well, I can’t tell you what day 
of the week, because sometimes it would be Monday and 
sometimes Tuesday, or sometimes Thursday, or whatever 
day I would have a chance to go. Or would get back from 
the country. 

Q. Have you any recollection of the last day that you 
brought eggs to her? A. Then Miss Taylor was there. 
That is the last time I took eggs to her. 

Q. Mrs. Taylor? A. Mrs. Taylor, the nurse, was there. 

Q. And was it in the daytime? A. Yes. 

Q. Did you meet a nurse there named Mrs. 
1014 Mozingo? A. No, I didn’t meet her. 

Q. You don’t recall seeing her? A. No. I wasn’t 
there when she was there. 

Q. How frequently did you say you brought eggs to her? 
A. Once a week. 

Q. And when you brought eggs to her, did you have a 
visit or a conversation with her? A. Ob, she always made 
me sit down, take my coat off. She was so hungry for 
somebody to talk to, and to visit with, because she was so 


lonely. 
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Q. And was that true when Mrs. Taylor was there? A. 
When Mrs. Taylor was there, she was in bed and sick. 
Q. Yes? A. But she talked. 
Q. And did you— A. But not too much. 
Q. What? A. She talked, but, you know, that was after 
she had had the operation. 
Q. Do you remember how long you were there the day 
Mrs. ‘Taylor was there? A. Well, I wouldn’t know just 
how long, but I am sure it was an hour or longer. 
1015 Q. And did you talk with her throughout that 
hour? A. Not all the time, but I talked to her. 
Q. And did she talk— 
Mr. Hill: I object to leading the witness, and just con- 
stantly leading. 
I think he ought to ask what happened. 
The Court: Yes. Mr. Hilland, I think you are leading 
the witness too much. 
Mr. Hilland: All right. 


By Mr. Hilland: 


Q. What happened during the hour you were there? 
A. She would want to get up to the commode, and I helped 
Mrs. Taylor get her up, because Mrs. Taylor said that 
she was—her back hurt her, and she was tired; and she 
didn’t want to stay there unless Mrs. Adlung would get 
her some help. 

And then one time we had her bed all up nice for her 
and straightened everything out, and Miss Ross told her, 
she said, ‘‘That pillow’’—one pillow was softer than the 
other, because she had a special pillow she wanted her head 
on; and the other one at another place; and she asked Miss 
Taylor, ‘‘Oh, be kind to me’’, and she wanted her medicine; 
her pain pills; and the suppositories there; and from Mrs. 
Taylor, and Mrs. Taylor said, ‘‘I think they are nearly all 

gone’’; but, she says, ‘‘The Doctor said he was 
1016 ordering some more from the drug store.”’ 
And so he hadn’t sent them and she told Mrs. 
Taylor to go call up, so she did. 
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She called up the doctor’s office, and whoever answered, 
the doctor was out. 

Then, after a while, I was over on that side of the room 
and the phone rang, and I answered, and the doctor said, 
‘“Who is it?’’ And I told him, and he said, ‘‘Well, you 
tell the nurse and Miss Ross that the drug store is sending 
the medicine; and it should be around there by 6:00 
o’clock.’’ 

That happened that day, while I was with her. 

Q. And, did you have any conversation with Mamie 
Ross that day? A. Only how she was; and I told her she 
looked good in the face; and she smiled, and she held my 
hand, and she would always say, ‘‘Pray for me’’. She 
said, ‘‘Pray for me’’. 

Q. Did she do any screaming or hollering while you were 
there? A. No, she didn’t. No. But she would hold her 
face, I knew, when it hurt real bad, but she didn’t scream. 
She would say, ‘‘Get me up’’. 

Q. Did she hold anything over it? A. What? 

Q. Did she have anything on her face, any— 
1017 A. Oh, she always held a handkerchief up here. 

Q. As of that time, you had known Mamie Ross 
for about 24 or 25 years, had you not? A. Yes. 

Q. In your opinion, at that time was she of sound and 
disposing mind and memory— A. I wish— 

Mr. Hill: Just a minute. 

The Witness: You didn’t finish your question. I am 
sorry I interrupted. 


By Mr. Hilland: 


Q. In your opinion, at that time, was she of sound and 
disposing mind and memory and capable of executing a 
valid deed or contract? 

Mr. Hill: We object. 

The Witness: She certainly was. 

The Court: Objection sustained. 

Mr. Hill: I move to strike the answer. 
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The Court: Strike the answer. 

Mr. Hilland: May I develop some more facts, then, Your 
Honor? 

The Court: Yes. 


By Mr. Hilland: 


'  Q. Do you remember when Mamie Ross moved 
1018 from 5505 13th Street? A. Well, I don’t know just 
what time it was, no; but I thought it was January, 

or sometime in winter. Now, I can’t remember. 

Q. And where did she move at that time? A. She went 
with Mrs. Adlung. 

Q. Now, up to the time that she moved from that 
address, how often were you seeing her? A. Well, I went 
to work every day around 2:00 o’clock; 2:30 I left home; 
but she would be waiting out on the porch, out on the side- 
walk; and I would have to stop and talk with her. Anda 
many a time that was five days a week; and then when 
I would have time, I would go in and see her at any time 
when I was home to go there. I would go in there. 

Q. And, when she was over at the home of Mr. and Mrs. 
Adiung’s across the street, did you visit her there? A. Yes. 

Q. And, after she moved to 1303 Kennedy Street, did you 
visit her there? A. She told me not to come around there, 
that that lady she was living with was a mean woman 
and ‘she had a bad dog; and says, ‘‘I wouldn’t want you 
to come and let that dog bite you’’, but, she says, ‘‘If you 
see me sitting on the porch or walking up and down the 

sidewalk, then you come.’’ 
1019 So, one day I went along on the bus and I saw 
her sitting on the porch with some lady, and, of 


course, I didn’t want her to—and I went home and turned 
around and went on back down the alley to see her. So, 
she introduced me to the lady. 

Q. Did you visit with her at that time? A. Yes; I stayed 
quite a while. 

Q. Did you visit her on any other occasions when she 
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was at 1303 Kennedy Street? A. Lots of times; but any- 
way, I went back after that one day and took my two 
granddaughters. I told her about the trip I had taken 
them on. She says, ‘‘I want to see your granddaughters 
and talk to them’’, and I thought I wasn’t going to get in. 

So, finally, this lady came to the door, and I told her 
I wanted to see Miss Ross; and she still hesitated. 

So, Miss Ross heard me, and she started down the steps, 
and I said ‘‘I am Mrs. Plaskett’’; and she didn’t act like 
she had ever seen me before. 

Q. Who didn’t act like she had never seen you before? 
A. Miss Hagan. 

Q. Mrs. Hagan? A. Mrs. Hagan. She was on the first 

floor. 
1020 Q. All right. What else happened? A. Well, 
Mrs. Ross turned around and says, ‘‘Come on up.”’ 
So, we went up and went back in her little apartment that 
she had in the back. 

Q. And did you visit with her on that occasion? A. 
Yes. We stayed about an hour or hour and a half. I 
don’t know how long, but anyway, the girls enjoyed hear- 
ing her talk. They told her about the trip; and she told 
them how lucky they were to have a grandmother to do 
all that for them; that she never had anybody. 

She said, ‘‘I never had any life. My mother died and 
my father’’—and, she said, ‘‘I had a sad, lonely life.’’ 

That is what she told them. 

Q. Now, do you remember when she left 1303 Kennedy 
Street to go elsewhere? A. Well, — 

Q. To go to another place? A. She had been so many 
different places around there, I can’t remember the 
different times; but she had to go in the hospital and in 
the sanitarium. 

Q. Do you remember when she went to the sanitarium? 
A. I can’t remember dates, no. I don’t remember dates, 
but I know she went. 

Q. Did you visit her at the sanitarium? A. No. I didn’t 
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get there. The only visit I had time to make to her 
1021 was when she was in Garfield. 
Q. When she was what? A. Down in Garfield 
Hospital. 

Q. All right. How many times did you visit her in Gar- 
field Hospital? A. Just once. 

Q: And that was when? Do you remember what year 
that was? A. Well, I don’t remember years now. No, I 
can’t remember dates and years. 

Q. Would it refresh your recollection if it was last year? 
A. It was the year that she died, or before that, or when- 
ever that was, I think she went there after Christmas. 

Q. Now, at that time, did you have a conversation with 
her? A. Sure. I stayed there a long time with her. 

Q. How long? A. She didn’t want me to leave. 

Q. What? A. I was there at least two hours, and maybe 
longer. 

Q. And did she make any request of you at that time 
and’ place? Did she ask you to do anything for her? 

_ A. No. I asked her if she wanted me to call. —she 

1022 called him Charlie—I don’t know his name—I only 

had seen him once before then; and she said, ‘‘No’’, 

first; and then she said, ‘‘Yes’’; and she said, ‘‘I will 

write his name and phone number’’; because I didn’t 
know. And she did. And I said, ‘‘Do you want’’— 

Q. Did she give you his number? A. She gave me his 
name and phone number, and I didn’t know what that 
was before; only, I had always heard her say ‘‘Charlie’’; 
and I had met him once up there before that. 

Q. Did she write the name and phone number herself? 
A. Yes. 

Q. Or did you write it? A. No. She wrote it. She 
didn’t have to look in the book, either. She had it in her 
head. She just wrote it down. She remembered it. 

Q. Did you call him? A.I called him when I went 
home that night, to tell him she was there. 

Q. Did you reach him at that number that she gave 
you? A. Oh, yes. That was his home, where he lived. 


<  ~—— 
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Q. Did you have a conversation with him? <A. Well, 
he told me more stuff than I wanted to listen to, because 
he really just talked and he said he didn’t like the 

Adlungs; he didn’t know why, but he had never met 
1023 them but twice; I think; and he came around this 
one day and he wasn’t going to let them in. 

The Court: You have answered the question. 

The Witness: Sorry. 


By Mr. Hilland: 


Q. Did you convey Mamie Ross’ message to him at that 
time? <A. I certainly did. That is what I told him. 

Q. Now, when and where was the next time you saw 
Mamie Ross? A. Well, when she came home from the 
hospital, Miss Adlung said she didn’t have an operation 
at that time, and she came back and they thought she 
was going in her home again, but she wanted to come with 
them. She didn’t want to go in her place, and they 
brought her to her house. 

Mr. Hill: I object. 


By Mr. Hilland: 


Q. Did you visit her there? A. Yes. 
Mr. Hill: I move that that be stricken. 
The Court: No. She may answer. 


By Mr. Hilland: 


Q. Did you visit her there? A. I did. 
1024 QQ. How many times did you visit her when she 
was in Mr. and Mrs. Adlung’s home? A. I couldn’t 

tell you how many times. I don’t remember. I thought 
it was something I wouldn’t ever have to repeat again but 
I know I went to see her there more than one time, and 
more. 

Q. Did you have conversations with her on those 
occasions? A. Yes. 

Q. Were you living on 13th Street at that time? A. Sure. 

Q. In the same block? <A. Yes. 
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Q: Do you remember where she went when she left Mr. 
and Mrs. Adlung’s home at that time? A. She went to 
a sanitarium, I think, out this way, Takoma Park way. 
I can’t think of the name. Leland, was it? 

I can’t remember names. 

Q. Was it Leland Memorial Hospital? <A. Yes. 

Q. Did you visit her there? A. No. I didn’t get a 
chance to go there. 

Q. Now, when she came back—do you know where she 

went from Leland Memorial Hospital when she left 
1025 there? A. I can’t think right now; no, I can’t. 

Q. Well, where was the next time you saw her 
after she had been in Leland Memorial Hospital? Where 
was the place you saw her? <A. Well, that is when she 
was back in her home with the nurses taking care of her, 
I think. 

Q. And, her home at what address? A. 1303 Kennedy 
Street. 

Q. And do you remember how many times you saw her 
while she was at 1303 Kennedy Street? A. You mean after 
she was operated on, or all the ones before that? 

Q. No. I mean after she came out of Leland Memorial 
Hospital. A. Well. I can’t remember how many times, 
but I know it was often. 

Q. You told us about one time when Mrs. Taylor was 
there? A. Yes. 

Q. And you told us on Monday, March 7th? A. Yes. 

Q. Can you remember any other times you saw her 

there? A. Well, I don’t know how long—often. 
1026 I don’t know how many times. Sometimes I would 
go twice in one day. I don’t know. 

Q. And when you would go on each of those occasions, 
did you talk with her? A. I certainly did. 

Q. And did you form an opinion from what you 
observed and from your conversations with her, and from 
what you had known about her over the years, then about 
24 or 25 years, did you form an opinion with respect to 
her mental capacity? A. Well, I thought she was— 
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Mr. Hill: I object to that. 

The Court: She may answer. 

The Witness: I never did think there was anything 
wrong with her mentally, only I thought she was a real 
poor, sick lady, and that is why I cooked nice things and 
I thought she would eat; and took them to her and kept 
on taking to her as long as she lived and could eat them. 


By Mr. Hilland: 


Q. In your opinion, when you saw her on the occasion 
when Mrs. Taylor was there, and on Monday, March 7th, 
1955, in your opinion, was Mamie Ross of sound and dis- 
posing mind and memory, and capable of executing a valid 
deed or contract. 

The Court: Limit your question to the date that Mrs. 

Taylor was there. 
1027 Mr. Hilland: Beg pardon? 
The Court: Limit your question to the date Mrs. 
Taylor was there. 
Mr. Hilland: All right. 


By Mr. Hilland: 


Q. On the day Mrs. Taylor was there, when you visited 
Mamie Ross on that day, in your opinion, was Mamie Ross 
of sound and disposing mind and memory and capable of 
executing a valid deed or contract? A. She certainly was. 

Mr. Hill: I object. 

The Court: Objection overruled. 


By Mr. Hilland: 


Q. On March 7th, when you were there, in the after- 
noon, March 7, 1955, in your opinion, was Mamie Ross of 
sound and disposing mind and memory and capable of 
executing a valid deed or contract? A. She certainly was. 

Mr. Hill: Objection, Your Honor. 

The Court: Objection sustained. 

Mr. Hilland: Sir? 
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The Court: Objection sustained. The question is, was 
it March 5th. 

You made the same objection to another witness, Mr. 

Hilland. 
1028 Mr. Hilland: Well, except that there was a witness 
who had only known her a day, Your Honor. 

The Court: You objected to it on the grounds of the 
date, which was not the date in issue. 

Mr. Hilland: I don’t remember that ground of that 
objection, Your Honor. I don’t remember that. 

The Court: One of the grounds of your objection was 
it was not the date in issue. On the same date I will sustain 
the objection here, as to March 7th. 

Mr. Hilland: May I make a proffer? 

The Court: Yes. 

(Bench Conference :) 

Mr. Hilland: I want to offer in evidence— 

The Court: I want to make it clear that the reason I 
have permitted you to have this witness testify as to 
March 5th, which I believe to be the date that Mrs. Taylor 
was there, and I think that although she was a lay witness, 
that she had sufficient acquaintance with Miss Ross over 
many years so that she was competent to form an opinion. 

I make that clear because I excluded the testimony of 
other lay witnesses that Mr. Hill offered, who had known 
the decedent only for about a day. 

Mr. Hill: She wasn’t there on the 5th. 
1029 The Court: She was there the day Mrs. Taylor 
was there, which was previously testified it was the 
5th, wasn’t it? 

Mr. Hilland: That is one of the days she was there. 

Mr. Hill: Mrs. Taylor went there the 28th, and left 
the 7th. 

The Court: Left the 7th? 

Mr. Hill: Yes, sir. 

Mr. Hilland: But she was there on the 5th. 

Mr. Hill: No. She went to church that day. 
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Mr. Hilland: She attributed statements to Mr. Adlung 
on that day. 

Mr. Hill: Oh, no. The testimony is very clear—Mozingo 
was there and she didn’t see Mrs. Mozingo. 

I move to strike that evidence, Your Honor. 

The Court: What is the testimony as to when Mrs. 
Taylor was there? 

Mr. Hilland: Mrs. Taylor worked there from February 
28th to March 7th. 

The Court: I will deny your motion to strike. 

But isn’t it true, Mr. Hilland, with respect to the nurse 
who, I think, started to work— 

Mr. Hill: Mrs. Taylor? 
1030 The Court: No. Not Mrs. Taylor—started to 
work on the 7th, and Mr. Hill asked if she had an 
opinion as to the capacity, the mental capacity of Miss 
Ross, that you objected on two grounds: One was that 
she wasn’t competent, that a foundation hadn’t been laid; 
and you also objected that was not the critical date, that 

the critical date was March 5th. 

Mr. Hilland: When you say not the critical date, it 
sounds like me, because I have used that word. 

Mr. Hill: Your Honor, I would like to show positively 
that this witness was not there on the 5th of March. I 
will put the whole case on that. 

The Court: What did you say? 

Mr. Hill: I would like to cross-examine her and show 
that she was not there on March 5th, and she wasn’t there 
on the 4th or the 6th. 

Mr. Kindness: One of your witnesses has already 
testified that she was there when they came. 

Mr. Hill: We have her former testimony as to what she 
testified. 

The Court: My recollection is that one witness testified 
that the woman with the eggs came on March 5th. 

Mr. Hill: No, Your Honor. 

Mr. Hilland: That was Mrs. Mozingo. 
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1031 Mr. Hill: Mrs. Mozingo said she was not there. 
The Court: I will exclude the testimony as far 
as the 7th is concerned, for the reasons which I have stated. 

I will deny your motion to strike the testimony. I think 
it is relevant. 

Mr. Hill: If she wasn’t there on the 5th— 

The Court: I have already ruled, Mr. Hill. 

Mr. Hill: Yes, sir. 

Mr. Hilland: The proffer I want to make is that her 
answer would have been the same on the 7th if Your 
Honor had permitted her to answer that question. 

The Court: Very well. 

Mr. Hill: Your Honor will not limit me on cross- 
examining her? 

The Court: Of course, I am going to let you make an 
extensive cross-examination; anything you want to bring 
out. 


(Open Court:) 


Mr. Mc Guire: Your Honor, about what time were you 
going to adjourn? If not, could we ask for a few minutes? 

The Court: Have you concluded your direct examina- 
tion? 

Mr. Hilland: I have only one more question. 

The Court: Then we will take a short recess. 


1032 By Mr. Hilland: 


Q. At any time during the period of years you knew 
Mamie Ross, did she wear eyeglasses? A. Yes. And 
she bought them from the dime store; because if she broke 
them it wouldn’t cost too much to replace them. Wouldn’t 
you think somebody didn’t have much money if she bought 
them there? 

Mr. Hilland: Your witness. 

The Court: Mr. Hill, how long do you think your cross 
will last? 

Mr. Hill: About ten minutes. 
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The Court: Very well. We will take a short recess. 
(Short ‘recess taken.) 
The Court: Proceed. 

Cross Examination 

By Mr. Hill: 


Q. Mrs. Plaskett, I believe you testified the last time 
' you saw Mamie Ross was on Monday, March 7th? A. Yes. 
Q. And you saw her one week prior to that? A. Yes. 
Q. When you saw her the first time, Mrs. Taylor was in 
attendance, a nurse by the name of Mrs. Taylor? 
1033 A. Oh, yes; that is right. 
Q. And do you remember the nurse who was there 
on the 7th, the next time you saw her? A. Mrs. Duff. 

Q. Mrs. Duff? A. Yes. 

Q. Now March 6 would be Sunday. Do you remember 
where you spent March 6th? A. I was in the country on 
Sunday. 

Q. And when did you come to Washington? A. I came 
back on Sunday night that time, because my husband was 
with me. 

Q. And then on Saturday where were you? A. I went 
to the country on Saturday. 

Q. You were in the country all day Saturday? A. Not 
all day, because I left home Saturday after I do my shop- 
ping, and everything, and I went to the country. 

Q. And where did you do your shopping? A. At the 
Safeway. 

Q. Were you in the District of Columbia on March the 
5th, Saturday? <A. Yes. 

Q. Where did you— A. But I went to—I go to the 
1034 store on Saturday, when I lived in the city, and 
then to the country afterwards. 

Q. Where-all did you go on Saturday in the District of 
Columbia, March the 5th? A. I can’t remember; it is a 
year ago now; but I know always on Saturdays I went to 
the store, the first thing in the morning. 
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Q. You didn’t go up to see Miss Ross on Saturday? A. 
Oh, no. I didn’t go to see her on Saturday. 

Mr. Hill: Your Honor, I move that we strike the testi- 
mony, because she says she wasn’t there on the critical 
date. 

The Witness: I can’t remember dates. 

The Court: I wouldn’t strike it. As a matter of fact, 
I think I committed error when I said I would strike the 
testimony about March 7th, so that I will permit the ques- 
tion to stand with respect to March 7th also; the question 
and answer. 

Mr. Hill: Exception. 

Mr. Hilland: You mean, Your Honor, you will let me 
ask that question again? 

The Court: Yes. 


By Mr. Hill: 


Q. Now, in the former trial you said that you had seen 

her on the week prior. That would be Monday be- 

1035 fore March 7. Is that right? A. I guess it was, but 

so many things have happened since that time. I 

just can’t remember now. I didn’t write it down in a 
book. 

Q. And that day you testified she was sitting in a chair, 
did you not, when you got there? A. No. Not the day Mrs. 
Taylor was there. She was in the bed. 

But before she went to the hospital she was at the win- 
dow when I went—whatever date she went back to the 
hospital. 

Q. See if this will refresh your memory: 

*“*Q. And you saw her then one week prior to that?’’ 

‘“‘Q. You testified the last time you saw her was on 
March 7th? A. Yes. 

‘‘Q. Can you remember what day it was? A. Monday. 

“<Q. Monday? A. Yes. 

**Q. And what time did you see her? A. Well, it would 
have been around 4 o’clock; maybe. 

*“*Q. 4:0’clock? <A. Yes. 








a 
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1036 ‘*Q. And you saw her then one week prior to 


that? <A. Yes. 
‘‘Q. And what day would that have been? A. I don’t 
remember. 
**Q. On the day one week prior you said she was sitting 


up in the chair when you went in. A. The last time I saw 
_ her she was in bed, but the last time before that she was 


sitting up.”’ 
Is that correct? A. Before I visited her after she came 


' back from the hospital and the operation, and all of that, 
' in her home, why, she was sitting at the window. And, 


she got up and went to the door, like she always did, to 


let me in. a 


Q. But this time you saw her after she came out of the 


| Leland Memorial Hospital she didn’t— A. Oh. She was 


in the bed. 
Q. And if you testified she was sitting up in the chair, 


| in the former trial, you were mistaken? A. Well, I guess 
I was. It is the only time she sat up at that time when 
| ghe was on the bed; she was on the commode because there 
' wasn’t a chair on that side of the room, I don’t think. 


Q. You say all during the time you saw her on the 7th 
of March and the week prior, she was not screaming 

1037 or hollering? A. No. She would hold her face when 
the pain would hurt so bad, but she didn’t scream or 


Q. Did she talk with some difficulty then? A. A little 
bit; but I could understand her. 

Q. ‘*Q. If Mrs. Taylor said she was bedridden and had to 
get her up to sit on the commode, would that be an error? 


| A. I was there so much. I know she would be in the chair 
' and mostly when she wasn’t too bad, she was at the front 


window and saw me coming, but I don’t remember dates. 
I just remember the last date she was in bed, which was 
on the 7th of March, and she died on Thursday. 

“‘Q. You said the week before she was sitting in the 
chair? <A. Yes. 
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‘*Q. Was that chair over the commode? A. No. A sep- 
arate chair with a nice big cushion in it, and it was com- 
fortable.”’ 

Do you remember testifying to that? A. That is right; 


yes. 
Q. That is the week before March 7th? A. I can’t re- 
member; it has been so long; I just can’t remember. 

1038 Q. That was your testimony then? A. Well, it 
must have been right. I had a little better memory 

then, but it has been a long time and lots of things have 
happened. 

When I came here to testify before, we had had six 
deaths in our family and they rolled up in front of me and 
I just got so excited that I was about ready to drop. I can 
only remember seeing her smiling and so glad to see me 
come to see her. 

Q. On March the 7th, you said that she told you what 
she wanted to eat? A. Not on March 7th, no. 

Q. When did she tell you that? A. Weeks and months 
before she would tell me, and I would carry her what she 
thought she could eat and what she liked. 

Q. After she came back from Leland Memorial Hospital, 
did she ask you for anything to eat? A. Only she could 
take milk and eggs in it, and that is why she wanted the 
eggs. 

Q. Did you see Mr. Adlung while you were there? A. 
Yes; often. 

Q. On March 7th? A. Well, I didn’t see him right then. 

Q. Did you see him on the week prior A. 
1039 Yes. 

Q. Did the doctor come while you were there? 
A. Not on the 7th, no. That is when we called up about 
the medicine. 

Q. Did the nurse call the doctor while you were there? 
A. Yes; she called. 

Q. She was having pain then, was she not? A. Well, 
her stomach bothered her. ‘She told me, she said, ‘‘He 
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didn’t operate up here; he must have operated on my 
stomach because it hurts so much worse than it did ever 
before. ’’ 
Q. Did she holler and scream then? A. Didn’t holler 
and scream, no. She knew what she was talking about. 
Q. Did you see the nurse give her any medicine while 
you were there? A. I don’t think she gave her anything 
unless it was a suppository, because she begged her so to 
give her one. 
Q. She did beg for suppositories? A. Yes; she wanted 
one. But I can’t remember now. 
Q. She didn’t scream or holler when she didn’t get it? 
Did the nurse give it to her? A. I can’t remem- 
1040 ber, I tell you. 
No. She didn’t scream and holler at any time. No. 
She was very quiet. She asked her to be kind to her. 
Q. She asked you to be kind to her? A. No; Miss Ross. 
Q. Was Miss Ross unkind to her while you were there? 
A. Well, she told her that her back hurt her and she just 
couldn’t wait on her by herself; she would have to have 
somebody help her lift her, so I helped her up. You know, 
she would stand up herself but you would have to hold on 
to her so she wouldn’t fall, to turn around to get to the 
commode; so I helped her while I was there, and she got 
back in the bed by herself; because with Miss Taylor’s 
help a little bit she would hold on tight to that bed, and 
get herself around and then she straightened her feet out. 
Q. Did she pay you for the eggs? A. Not every time, 
no. She didn’t that day, because she didn’t even see me 
when I took them out in the kitchen and put them on the 
sink; or I gave them to the baby at the front door and she 
took them back. I can’t remember now. 
Q. She didn’t pay? A. No; sometimes she would give 
me fifty cents and insist on me taking it, but I 
1041 wanted to give her the eggs, because I thought they 
would do her good, and I didn’t want to take money. 
But sometimes she would insist on me taking fifty cents. 
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Q. And your testimony now is that you came to the 
District of Columbia on March the 7th and a week prior 
to that, and you came on Saturday, the 5th, but you didn’t 
go to see Mamie Ross? <A. Didn’t—I never went around 
there on Saturday; very seldom. She would always look 
for me the other days in the week. I can’t remember. It 
has been a long time ago. 

Q. Did you know that you are named a spies in 
this second will? A. Never heard of it, no. 

Q. She never told you that? A. Never, no. She never 
talked about anything like that to me. 

Q. You know it now though? A. Well, the lawyer noti- 
fied me. 

Q. Back to 1303 Kennedy Street: How many times did 
you see her there while Mrs. Hagan was living there? A. 
Not very many times. 

Q. Just twice, wasn’t it in, eight months? <A. I don’t 
know how long she was around there, but she told me not 

to come around unless I saw her sitting on the 

1042 porch because she couldn’t see out the back and 
| couldn’t get out that way very good, but if I saw her 
out, to come; 90, when I saw her, I went; and Mrs. Hagan 
was sitting on the porch with her. I didn’t know who it 
was at the time, but it was her. She introduced me to her. 

Q. Did Mamie Ross tell you why she was in Leland 
Memorial Hospital? A. No. She didn’t tell me, because 
I knew why they took her there. They were trying to get 
her well, and do something for her. I don’t know whether 
she was there once or twice, but I am sure they took her 
back after she had the operation, because it was so painful. 

Q. Did you see the doctor give her any medicine while 
you were visiting? A. I have seen him give her shots 
but not medicine. 

Q. What sort of shots? A. I didn’t get that. 

Q. What kind of shots? A. Oh, he give her a shot in 
the arm for this pain. 

Q. Hypodermic? A. I guess so. 
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Q. When was that? A. Well, I don’t remember the 
date, but he always come on Friday, I think, and one day 
early in the week, and this time he came Thursday, 
1043 and I was there that morning, and she wasn’t look- 
ing for him, and she was all upset because she 
didn’t have on her clean dress. She had it all laid out to 
be dressed up a little bit Friday, when he was supposed 
to come, but he says, ‘‘I come today because I am going 
to be away for the weekend.’’ 

That was the only time I ever saw him give her a shot. 
And I never did see him give her medicine. 

Q. Were you ever there when he didn’t come? A. I 
have been there lots of times when he is not there. No. 
I went there often. I made her rolls. I made her a pie. 
And I made custard. I ground up meat and fixed it the 
way she told me that she could eat it, because she didn’t 
have her teeth after— 

Q. Isn’t it a fact when she would have these pains she 
would say ‘‘Ob, Oh, Oh’’?: A. Yes. 

Q. And hold it a while and then say, ‘‘I can’t help it’’, 
and then scream? A. She didn’t scream much, no. 

Q. Screamed some, didn’t she? A. She had to do it a 
little bit because it hurt so bad. 

Q. She did scream some? A. Can I tell you what hap- 

pened in the store one day? 
1044 Q. No. Answer my question, please. She did 
scream some when she had the pain? A. Yes. Not 
too bad; but it hurt. 

Q. How often would that happen? A. Well, it seemed 
to me it was almost every half hour or less; and she says, 
‘“‘Don’t go home. Don’t go home.”’ 

Q. Let me ask you this question: 

Didn’t you testify before to this effect: 

‘“‘Q. When you were visiting Mamie Ross around the 
7th of March, 1955, did she scream and holler? A. When 
the pain would come, she would say, ‘Oh, Oh, Oh’, and 
she would hold it about five minutes and say ‘Oh, I can’t 
help it; I can’t help this; I can’t help it’. 
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‘*Q. How often would that happen? A. Well, it would- 
n’t happen too often; about every 12 minutes or maybe 
20 minutes.”’ 

A. Well, I guess that was right. 

Q. That is right? A. Uh, huh. 

‘*Q. Did she seem to be in great pain? A. When the 
pain would strike her, it was terrific. I don’t know how she 
could stand it.’’ 

And when that pain would strike her, she would 

1045 stop talking to you, would she not? A. Ob, when 

the pain was on she couldn’t say a word, but after- 

wards, she was holding, and then after that, she could 
talk. 

Q. How long would it last? A. It wouldn’t last too 
long. 

Q. How long; five minutes or ten? A. Maybe so. I 
didn’t have a clock, and I wasn’t watching one. I wouldn’t 
know. I just felt so sorry for her, I was wishing I could 
have the pain for her, because she really was pitiful. 

Q. Would she have these pains every 12 to 20 minutes 
while you were there during the last two times? <A. Yes. 

Q. After she was in Garfield Hospital, did she have 
difficulty in talking? A. After the operation, she did. 

Q. And you had to write things out for her? <A. Yes. 

Q. How long did that last? A. Well, I wouldn’t know 
how long it lasted. I know at first it did. 

Q. Did it last while she was in Leland Memorial 
1046 Hospital? A. I don’t know, because I didn’t go 
over to see her there. 

We had to write when she came back to Miss Adlung’s 
after the operation. She was up there, and you had to 
write on a piece of paper to her. You couldn’t hardly 
understand her, because it hurt her so bad. 

Q. When was the last time you saw here after she left 
Garfield Hospital? A. I can’t remember. 

Q. How is that? A. I say, I just can’t remember. 

Q. Was it soon after she left? A. I can’t keep up with 
all the—she was going from one place to another. I think 
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when she came from Garfield she came to Miss Adlung’s, 
and then— 
Q. Came where? A. Miss Adlung’s house; and she was 
so bad— 
Q. Did you visit her there then? A. Oh, yes. 
Q. And would you have to write with her there? A. Oh, 
yes; at first you did. 
Q. And then she went from there to where? A. Leland 
Hospital 
Q. And when she left the Adlung’s house, you 
1047 were having to write for her; is that right? A. I 
don’t know— 
Mr. Hilland: That isn’t what she said. She said when 
she first came there. 
Mr. Hill: This is eross-examination. I asked her when 
she left if she had to do that. 
The Court: Very well. She may answer. 


By Mr. Hill: 


Q. When she left the Adlungs to go to Leland Memorial 
Hospital, were they still writing? A. I don’t know; I 
guess they were. I went down there when she first came 
up from the hospital, and then, I can’t remember when I 
went again, but I was in there to see her, and I know I 
carried eggs to the door and didn’t go up and see her some- 
times, because she—I didn’t want to disturb her; see? 

Q. Could you hear her while you were there? A. I 
could hear her. 

Q. You could hear her? A. I mean, I couldn’t hear 
her; she wasn|t making any noise up there; but I know 
I went and carried eggs, because Miss Adlung, I don’t 
know how many she had to beat up and give her a day, 
because she couldn’t take any other nourishment but the 

milk and egg. 
1048 Q. Did you see her have any ice cream or cottage 
cheese, or anything like that, to eat? A. I wasn’t 
there when they were giving her meal time. 
Mr. Hill: That is all 
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Redirect Examination 
By Mr. Hilland: 


Q. Mrs. Plaskett, on direct examination by me, when 
you first came on the witness stand, I believe you said 
that on one occasion when you visited Mamie Ross at 1303 
Kennedy Street, Northwest, one of the nurses changed 
her bed? A. Yes. 

Q. Do you remember what nurse that was? A. Miss 
Taylor. 

Q. Now, on that occasion, was Mamie Ross in or out of 
the bed when it was changed? A. Oh, we had her sitting 
up on the commode while we got the bed changed, and 
straightened all the covers and fixed her pillows and she 
told her what pillow she wanted for her head. 

Q. Now, when you saw her on Monday, March 7, the 
last time you saw her there, in your opinion, was she then 
of sound and disposing mind and memory? A. She cer- 

tainly was. 
1049 Q. And capable of executing a valid deed or con- 
tract? <A. I certainly think so. 

Mr. Hill: Objection. 

The Court: Objection overruled. 

Mr. Hill: Exception. 

Mr. Hilland: That is all. 

Mr. Hill: That is all 


* * & * * & * 


1051 Jonathan M. Williams 


was called as a witness by and on behalf of the defendant, 
and, being first duly sworn, was examined, and testified as 
follows: 


Direct Examination 
By Mr. Hilland: 


Q. Will you please state your full name? A. My name is 
Jonathan M. Williams. 
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Q. What is your age? A. I am 44. 

Q. What is your occupation? A. I am a physician and 
surgeon. 

Q. Where do you practice? <A. I practice in the Dis- 
trict of Columbia, maintaining offices at 1726 M Street. 

Q. How long have you been so engaged in the District 
of Columbia? A. Since 1947, sir. 

Q. And, what is your home address? A. 4835 Broad 

Brook Drive, Bethesda 14, Maryland. 
1052 Q. Will you state your educational background? 
A. I will begin with my professional background: 

I am a graduate of the University of Chicago, School 
of Medicine, in 1938. 

I have an interneship at City Hospital, in Cleveland, 
Ohio. 

I was a resident in neurology and phychiatry; also in 
Cleveland, Ohio, for a year apiece. 

I was resident at the then Gallinger Hospital, now D. C. 
General, from 1940 to °41, in neurological surgery. 

I was Fellow in Neurological Surgery in George Wash- 
ington University until I was taken into the United States 
Naval Reserve at the beginning of the war, at which time 
I was commissioned as an officer, specializing in neurology 
and neurological surgery until the termination of my serv- 
ice in about 1945. 

I then practiced in association with a physician in Chi- 
cago, in neurological surgery, until I came to Washington 
in 1947. I have been practicing as a neurologist and 
neurological surgeon in Washington since that time. 

I am certified by the American Board of Neurology and 
Phychiatry, in Neurology. 

I am, further certified by the American Board of Neuro- 

logical Surgery as a physician, trained and qualified 
1053 to practice in neurological surgery—that is, brain 
surgery. 

I am a Member of the Harvey Cushing Society, a so- 
ciety of neurological surgeons, brain surgeons, of the 
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United States. I am a Fellow of the American Academy 
of Neurology which is made up of specialists in neurology. 

I am a Fellow of the American Board of—no, a Fellow 
of the American College of Surgeons. 

I am a Fellow of the International College of Surgeons. 

I am Assistant Professor of, Clinical Professor of Neu- 
rological Surgery of George Washington University. 

I am consultant in neurological surgery to the main 
office of the Veterans Administration. 

I am Senior Attending Physician in Neurological Surg- 
ery and Chairman of the Department at Garfield Hospital. 

Iam Senior Attending Physician at Childrens Hospital. 

Iam Attending Physician at D. C. General, Suburban, 
and several of the local hospitals. 

Q. What was your educational background before you 
went to the medical school of the University of Chicago? 
A. I went to the College of Wooster, Wooster, Ohio, for 
my college work; and subsequently went to—finished up 

my college work, with sufficient requirements to get 
1054 into medical school, at the Central YMCA College 
in Chicago. 

Q. Now, you confine your practice to neurology and neu- 
rological surgery? <A. I do, sir. 

Q. Are you familiar with an ailment know as tic dou- 
loureux? A. I am, sir. 

Q. Will you define it, please? A. Tic douloureux, which 
is the French name for this— 

Mr. Hill: Pardon me. 

Is this the end of the qualifications? 

Mr. Hilland: Yes, sir. 

Mr. Hill: May I ask the doctor a question? 

The Court: Very well 


By Mr. Hill: 
Q. Doctor, in your practice, did you ever have Mamie 
Ross for a patient? A. I did. 


Q. When did you have Mamie Ross for a patient? A. 
When she was in Garfield Hospital for treatment. 
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Q. Will you fix the date. A. I regret that I don’t have 

my records with me to actually establish the date, but I 

believe it was approximately two years ago. I may 

1055 be six or eight months off. I just don’t have my 
records. 

Q. Was that in the vicinity of January, 1955? A. If 
the records indicate that that is when she was in Garfield 
Hospital for treatment, then that was when it was. 

Q. And did you operate on her then? A. Yes. 

Q. And have you seen her since that date? A. No. 

Q. And does your testimony here have anything to do 
with the symptons she exhibited while she was your pa- 
tient? 

Mr. Hilland: That is for me to decide, Your Honor; and 
I can state to the Court it doesn’t. 

The Court: Very well. 

Mr. Hill: Well, Your Honor, I would like to have the 
witness answer the question for the record. 

The Court: You are examining the witness as to his 
qualifications, as I understand it. 

Mr. Hill: Yes, I am, Your Honor. 

The Court: I will sustain the objection. 


By Mr. Hill: 


Q. Have you seen Mamie Ross since she left that hos- 
pital? A. I had not. 
1056 Mr. Hill: Your Honor, may we approach the 
bench? 
The Court: Yes. 


(Bench Conference:) 


Mr. Hill: We have checked into the doctor testifying 
about the very symptoms that he treated this patient for. 

The Court: I don’t understand you are going to ask 
him that. 

Mr. Hilland: No. 

The Court: You brought it out; he didn’t. 
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Mr. Hill: I know, but I want to show that you can’t do 
indirectly what you can’t do directly. 

In other words, in a hypothetical question, you could 
take any doctor who treated a person and give the symp- 
toms— 

The Court: What is the purpose of this witness’ testi- 
mony? 

Mr. Hilland: I want to show the nature of the tic dou- 
loureux by this doctor. That is all. Not in relation to 
her, but— 

The Court: You don’t propose to show it at all with 
relation to Miss Ross? 

Mr. Hilland: Not at all, unless he brings it out. 
1057 The Court: As a matter of fact, as I gather, you 
didn’t intend to establish that he was a doctor— 

Mr. Hill: How is that? 

The Court: I don’t understand that Mr. Hilland in- 
tended to show that this doctor attended Miss Ross. 

Mr. Hill: Yes. But I want to object to it because I don’t 
think he has a right under the statute. She was his pa- 
tient, and he got the confidential information from her. 

Mr. McGuire: We have a memorandum here on it. 

The Court: Yes, I know. 

I don’t think that the prohibition of the statute would 
prevent this doctor from testifying as to the symptoms of 
tic douloureux, as to the characteristics of it. 

Mr. Hilland: The statute limits it to the information of 
a confidential nature which was necessary— 

The Court: Let me get this clear, Mr. Hilland. 

I gathered from your opening inquiry of the doctor that 
you were putting him on as an expert without relation- 
ship to his having attended Miss Ross. 

Mr. Hilland: That is right. 

The Court: And you were inquiring of him, at least I 
assumed you were, as an expert, to describe tic doulou- 

reux. 
1058 §§ Mr. Hilland: That is all. 
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The Court: And any symptoms which could be by 
any doctor, for that matter, any expert in the field? 

Mr. Hilland: That is right. 

The Court: Without developing that he was the attend- 
ing physician of Miss Ross? 

Mr. Hilland: He is not going to testify to that. 

He is not going to testify to any information he got 
from her, of any nature. 

The Court: To his treatment of her. 

Mr. Hilland: Not a bit—confidential or otherwise. 

Mr. Hill: But our objection, Your Honor, goes to this: 
That if Doctor Williams could testify to the nature of the 
disease that she was afflicted with— 

The Court: He is not going to testify that she had tic 
douloureux, as I understand it. 

Mr. Hill: He said he operated on her for it. 

The Court: But you brought that out, he didn’t. 

Mr. Hill: Of course I did. 

The Court: I overrule the objection. 

Mr. Hill: Very well. We note an exception. 


(Open Court:) 


Mr. Hilland: Have you any further questions, 
1059 Mr. Hill, on the qualifications? 
Mr. Hill: That is all. 


By Mr. Hilland: 


Q. Will you define tic douloureux, Doctor Williams? 
A. Tic Douloureux, which is one name, or one of three 
common names—the other is trigeminal neuralgia, or tri- 
facial neuralgia—we use these words and they all mean 
exactly the same thing—it is an extremely painful afflic 
tion, mostly of elderly individuals, where for some reason 
or other they develop shooting, severe, agonizing pains in 
the face. 

Usually it is on one side only, one side of the face. It 
may be the right side or may be the left. Sometimes it is 
just in the jaw; sometimes it is just in the cheek; some- 
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times just in the forehead; and sometimes all three spots 
on one side. 

And the pain comes on extremely suddenly, so that the 
individual is just stopped, so to speak, by this severe 


pain. 

Ususually the individual pain itself doesn’t last probably 
more than thirty or forty seconds, and then subsides; and 
then, perhaps a few moments later or maybe a few hours 
later, there is another burst of this pain and it is generally 
conceded by doctors acquainted with it that it is probably 

one of the most severe and agonizing pains which 
1060 a human being may suffer. 

Frequently, the pain is started by touching a cer- 
tain spot. We call it a sort of a trigger zone. As, for ex- 
ample, men may have a trigger zone on their upper lip and 
for that reason they usually grow moustaches, because 
every time they shave they touch the trigger and it makes 
it so painful that they would rather not shave. . 

I just say that as an example of the thing. 

It comes on and may last for weeks or months, and then 
disappear for some reason or other, and then come 
back again weeks or months later. But once an individual 
has it, unless something is done to try to stop the pain by 
injection or by cutting a nerve, or something of that sort, 
usually from that time on, the individual may expect at some 
time during the year to have one or more bouts; that is, 
two or three weeks or a month or something of that sort, 
when they will be subjected to as many as maybe a hun- 
dred pains a day. It is an extremely severe thing. 


By Mr. Hilland: 


Q. Is the cause of the ailment known? A. We do not 
know the exact cause of the ailment, but we do know 
that it is of an organic—that is, it is of an—has certain 
physical qualities to it. But we don’t actually know 

that this does it. It certainly isn’t a germ that 
1061 does it, but we don’t actually know the exact cause 
of this condition. 
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Q. Has it any association with any mental affliction? A. 
No, it doesn’t. Tie douloureux produces a lot of pain. 
People who have agony become upset with it, but that 
doesn’t mean that in between their attacks, when they are 
perfectly free of pain, that their anxiety, or their upset- 
ness, lingers on. They can get worried for fear of the 
next pain, but, as far as affecting their mental processes 
is concerned, that is absolutely not part of tic douloureux. 

Q. About how many cases of tic douloureux do you see 
in the course of a year? A. Oh, six or eight, or ten; some- 
where in that neighborhood. 

Q. And you have been seeing that many for how many 
years? On the average. A. Approximately ten years. 
Maybe more. 

Q. Now, have you made any personal observations about 
the mental stability of persons who are victims of tic 
douloureux? A. The thing that has struck me about people 
who have tic douloureux, or trigeminal neuralgia—and it 

has struck other doctors, too, because it is common 
1062 talk between doctors—is the amazing thing that in 

spite of all this pain, these people have, who have 
this thing, they seem to be such stable people, emotionally 
stable individuals. 

You would think, to use a common expression, you 
would think it would drive them crazy but actually the 
amazing thing about tic douloureux is that in spite of their 
pain they customarily are extremely stable individuals. 

Q. Have you observed or does the medical world gen- 
erally observe, whether or not it is more prevalent in one 
age group than another? A. It tends to be a disease of 
what we call later life. I believe the youngest patient I 
ever saw was 26. It is more common above the age of 50; 
and I have had patients who have been in their eighties; 
and one of them in their nineties; who had it. 

I think of it as a disease of later life, and all doctors do. 
It oceurs in that age period with greater frequency. 

Q. Is it more common among one sex than the other? 
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A. I think I see a few more women than men, but I guess 
one would have to collect two or three hundred cases of 
tic douloureux and then add up how many were women 
and how many were men to find out which it is most 
common in. The difference between men and women 
1063 isn’t too great, although if my recollection serves me 
correctly, I believe I have seen a few more women 
than men with trigeminal neuralgia, or tic douloureux. 

Q. Have you observed anything about victims of tic 
douloureux with respect to their teeth? A. Well, I 
mentioned— 

Mr. Hill: Your Honor, I object. I think he should ask 
the doctor to define the specifications of tic douloureux 
without taking it piecemeal. 

The Court: Yes. I will sustain the objection. 


By Mr. Hilland: 


Q. Well, when one first becomes a victim of tic dou- 
loureux, is it ever associated with anything in the nature 
of a toothache? A. Yes, sir. I mentioned a few moments 
ago'in my definition about a little trigger or a little spot 
that might appear on the upper lip. 

Very commonly that trigger may be in the mouth or 
around a tooth; and the individuals, when they are hit by 
this amazingly severe pain, they think, ‘‘My goodness, I 
have got a toothache’’; and they go right to a dentist; 
and not uncommonly they have all their teeth pulled try- 
ing to get rid of the pain and then when all the teeth are 
out, they still have the pain and then it occurs to the 
person who might be taking care of them, that maybe the 

teeth weren’t the cause of the trouble at all. 
1064 That, again, is a trigger associated with a tooth 
rather than, as for example, the upper lip that I 
mentioned a moment ago. 

These trigger points may appear or may be in one place 
or another about the face. There is no reason why they 
should be one place more than the other, but not infre- 
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quently it is a particular tooth, so that the patient will 
go to the dentist and say, ‘‘Look, Doctor, there is some- 
thing wrong with this particular tooth. Pull it.’’ 

So, they pull the tooth and still have the pain and 
haven’t got the tooth. 

Q. Is there any association between tic douloureux and 
saliva in the mouth of a victim? A. If there is, it is ex- 
tremely indirect. I can see how—you know, we run our 
tongue around inside our mouth and sort of keep the 
moisture circulating in our mouth, and I suppose that an 
individual with tic douloureux who has a very sensitive 
spot on his gum, he isn’t going to run his tongue over 
there, because he has learned from bitter experience it 
produces a pain; and possibly the saliva might accumulate 
there. But I would consider that a sort of a secondary 
association rather than a primary one. 

Q. What are the standard treatments of tic 

1065 douloureux? A. There are a number of treatments 

for tic douloureux. In the last analysis, the only 

known method of getting rid of tic douloureux, of the pain 

of tic douloureux, is to divide the nerve, or interrupt it, 
or in one way or another kill the nerve. 

Now, that can be done in a number of different ways. 
Aleohol, which will coagulate, or kill tissue if it is injected 
into it, can be injected directly into the nerve if it can be 
reached. Like, for example, over the forehead or in the 
cheek or around the jaw some place, that is one way of 
doing it. But the nerve tends to revive itself and grow 
back after maybe six months or more, a year, or sometimes 
even two or three months. 

Then, the next way is to make a little incision and try 
to pick up the nerve itself where one can see it, and while 
the patient is asleep, of course, to pull the nerve out by 
the roots. But the nerve, again, tends to grow back, and 
that method of pulling the nerve out by the roots, which is 
called ‘‘avulsion’’, is quite likely to be a little bit more 
lasting than the alcohol injection, because the alcohol may 
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spread in the wrong direction from the nerve and may not 
produce the effect you want. 

But the final way of getting rid of trigeminal neuralgia 

is to make euts in the nerve underneath the brain, 
1066 at the base of the brain, where we know that the 
nerve will not re-grow. 

Now, when that is done, we substitute a numbness or a 
sort of a blank feeling on the side of our face for the pain, 
but most people consider that is a good exchange. They 
would rather have a numb face on one side or in one area 
than this pain. 

These are the various methods, and their application 
and the use is judged by the circumstance that the partic- 
ular patient one is treating, I mean, the whole situation. 

Q. Is it normal for a victim of tic douloureux to scream 
and holler? A. Well, when the pain hits like a bolt out 
of the blue, they are quite likely to scream or holler, or 
moan, or groan, or give some rise to an expression of dis- 
tress as a result of this. I might say that this French 
word, tic douloureux, that we have been using quite a bit, 
actually means ‘‘painful spasm.’’ A tic is a kind of a 
spasm and douloureux is the French word for painful. 
So they will have a painful spasm of their face, simply 
because they are wincing from this thing; and they will 
ery out or moan, or give some evidence. It is such a severe 
pain it is pretty hard to suffer it in silence. 

Q. What, if any, effect does tic douloureux have 

1067 on the appetite or eating habits of a victim of it? 

A. I mentioned a few moments ago about this saliva, 

and about this particularly tender spot, or trigger, that 
might be in the mouth. 

It is evident that if that situation is present in some 
particular individual and they have found out about it, 
and it doesn’t usually take a person long to find out where 
the sore spot is, they will try to avoid it, and if every time 
they take a swallow of water it starts the pain, pretty soon 
they will start giving up water or food; and I have seen 
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a number of patients who have had tic douloureux who 
have lost quite a bit of weight simply because it hurt them 
so much they would prefer to go hungry than to try to eat. 

Q. And, have you observed any effect that tic douloureux 
has on the weight of a victim of it? A. Well, of course, sir, 
_if they don’t eat, they lose weight. 

Q. About how many of those painful spasms might a 
victim of tic douloureux have in the course of a day? A. 
I believe I have had patients who have had as many as 
two hundred a day. I mean, just banging one after another. 
Sometimes less. But I think I have had two hundred as 
about the top that I recall offhand. 

Q. Does tie douloureux affect the ability of a 

1068 victim of it to sleep? A. Tic douloureux, strangely 

enough, usually and fortunately, too, usually doesn’t 

occur so much at night, once a person gets to sleep; he is 

not awakened too much by the pain; but it is a pain mostly 

in the daytime, when a person is up and around, but not 
so much at night. 

Q. What effect, if any, might tic douloureux have on the 
bladder of a victim of it? A. On the bladder? 

Q. Yes. A. I can’t think of any direct effect upon the 
bladder. 

Q. In your opinion, could the resulting anxiety caused 
by these painful spasms have any effect on the bladder 
of the victim? A. Well, I hadn’t thought of that aspect 
of it. Yes; it could; in this regard: Anxiety in any way, 
shape or form has an indirect effect upon the bladder. 

I am sure all of us know that when we are worried or 
excited we have an urge to empty our bladder or go to the 
toilet a litte bit more frequently. 

Mr. Hilland: Your witness. 


Cross Examination 
By Mr. Hill: 


1069 Q. Doctor, this case that had two hundred of these 
spasms in a day, would you say a 12-hour period? 
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A. Well, during the waking day. I would imagine it would 
probably be closer to a 16- or 18-hour period. 

Q. And how long would those spasms last? A. Oh, some 
of them are fleeting—as I said—five, ten, fifteen, twenty 
seconds. They are hardly ever longer than a minute. 

Q. And a patient who had two hundred of these spasms 
in a day, would you say that his mental faculties would 
not be affected by them? A. Well, I certainly would con- 
cede that he would exhibit—he would be pretty distressed 
by it; and in his distress, you might say that he is— 

Q. My question is: Would the patient with two hundred 
of these severe, unbearable pains you are talking about, 
a day, lasting from a few seconds to a minute each, would 
that have any depressing effect upon his mental faculties? 
A. Idon’t—I didn’t observe it in that particular individual, 
although they were pretty upset, because they could 
hardly talk; they couldn’t do anything, because they had 
the pain. ‘ 

Q. Yes, sir. But, over the period of time that that 

covers, would this extreme pain coming that often, 
1070 would that have the effect of depressing the mental 

faculties of the person? A. It would depress their 
spirits but I doubt if it would have anything to do with 
their mental faculties. 

Q. What is the difference between the spirits and the 
mental faculties? A. I think, sir, that you know what I 
mean. 

Q. I really don’t. A. All right. I can be pretty well 
distressed about some circumstance, but my mental 
faculties aren’t disturbed by it. I mean, my child could 
be run over, and I could be distressed, but that wouldn’t 
mean I had lost my mental faculties. But my spirits would 
certainly be down. 

Q. Wouldn’t interfere with your mental processes at all? 
A. Well, my distress might not make me do certain things 
that I would be accustomed ordinarily to say, but I won’t 
concede for a minute that my mental faculties were dis- 
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turbed by the circumstances. I would surely be distressed, 
though. 

Q. Let’s stick to this two hundred spasms a day. 

Would a patient 77 years of age, bedridden, who had 
two hundred of these terrific spasms a day, would, in 

your opinion, her mental condition be depressed? A. 
1071 I don’t recall that the patient who had two hundred 
spasms a day was 77 years old or was bedridden. 

Q. Yes. But I am asking you—you are an expert on this 
—if they were bedridden, and in addition, they had ulcers, 
say, in their stomach, and were taking narcotics, would 
that tend in any way to diminish their mental faculties in 
that type of person 77, and bedridden? 

Mr. Hilland: Well, if Your Honor please, that question 
is not a proper question. There isn’t any evidence of two 
hundred spasms a day. 

Mr. Hill: That is a hypothetical question. 

The Court: Yes. He may answer. 

The Witness: Well, being—may I dissect the question 
a little bit and work on it that way? 

Mr. Hill: Yes, sir. 

The Witness: Being in bed or not being in bed wouldn’t 
affect a person’s mental qualities at all. So, we can 
eliminate that. 

If a person 77, having pain or not having pain, the in- 
dividual being 77, whether they be 77 alert or 77 dull, so 
that the age wouldn’t have too much to do with it— 

Now, if they had an awful lot of attacks—you suggest 
the number of 200— 

Mr. Hill: That is right. 
1072 The Witness: If they had an awful lot of attacks 
of pain, I am pretty sure that they would be awfully 
upset by it, because they couldn’t carry out their normal 
activity of talking and eating, and so forth, because of 
the constant burst of these pains. 
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By Mr. Hill: 


Q. That would include thinking, too, wouldn’t it? A. It 
doesn’t hurt to think. 

Q. No. But if you can’t eat, and so forth, wouldn’t it 
interfere with your ability to think? A. Well, not until 
we reach the point of starvation. 

Q. Well, suppose that a patient was wasted away to 
60 or 75 pounds, who had normally weighed 120, and 
hadn’t been eating very much, was bedridden, and had 
been taking narcotics regularly for some time, and had 
these spasmodic pains, say, from every 12 to 20 minutes, 
of this severity you are talking about, would that bring 
on a depressed mental state and affect their ability to think 
clearly? A. When you say every 12 to 20 minutes, that 
gives her 12 to 20 minutes, or the person that you are 
describing for me, that gives that person 12 to 20 minutes 
in between when they don’t have pain. 

Q. But while the pain is going— 

Mr. Hilland: Let him finish. 
1073 Mr. Hill: Excuse me. 

, The Witness: And a few minutes or a few 
moments when they do have pain. 

Now, the human mind is pretty resilient and I am pretty 
sure that as uncomfortable and as anxious and as agonizing 
as the pain can create, is, that makes the person feel that 
way, they at least have the relief of the 12 to 20 minutes 
in between, and their mental faculties are not necessarily 
disturbed by having had that pain. 

Now, they may well be concerned about what the next 
12 to 20 minutes is going to bring; from past experience; 
but in between, as I stated before, there is no pain, and 
there is no reason to believe that the mental faculties are 
blunted, dulled, or anything else. It has never been my 
observation that that is the case in the cases that I have 
seen. 


By Mr. Hill: 


Q. Now, did you take into consideration the administra- 
tion of narcotics for the relief of this pain? 

Wouldn’t narcotics create a toxin which would affect the 
mental capacity of a lady of that age, 77? A. Narcotics in 
themselves have by their very nature a somewhat blunting 
effect. That is their purpose. However, an individual 
who has been taking narcotics for any length of time, 

the blunting effect becomes less apparent, less 
1074 evident, and the relief of pain may diminish from 

any particular amount of narcotic that might be 
given at one time, but there are many people whose mental 
faculties may be somewhat blunted by narcotics but their 
general abilities still remain on approximately the same 
level that they were before. 

Q. Narcotics have a tendency to require an increasing 
of the dosage to produce the same result of killing pain, 
do they not? A. Quite usually, yes. 

Q. And as that increases, it increases the toxicocity, or 
the toxin effect in the system, doesn’t it? A. I wouldn’t 
think so, because the very fact that the system has accus- 
tomed itself to the smaller amount and now requires the 
larger amount, they are about at the same level on the 
larger amount for themselves. 

Q. You say that the build-up of toxins in the system 
doesn’t have any tendency to reduce the mental faculties? 
A. I didn’t say that at all, sir. 

Q. I am asking the question. A. I didn’t say that at all. 

Q. That is another question, doctor. A. What was that 
question? 


(Question read.) 


1075 The Witness: The build-up of toxins from what- 
ever source may do so, yes, sir. 
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By Mr. Hill: 


Q. Doctor, you used the word, ‘‘anxiety’’ there in con- 
nection with the patient who had this tic douloureux. 

Would you give us some idea of the nature of this pain? 
Could you compare it with some other pain that we are 
all familiar with, so we can get an idea of what it is like? 

A severe headache? A. It isn’t quite like a headache. 
I guess—well, if you have ever had a big cavity in 
your tooth so that if you get something down in that 
eavity, suddenly, almost like a bolt of lightning, the pain 
goes through from this bad tooth. It wasn’t there a 
moment before, and then it sort of quiets down afterwards. 

That probably is more of the character, but I believe that 
tic doulourex itself is more severe, but that is more the 
character of the pain. It isn’t like a headache which just 
sort of builds up and holds. This is a whole bunch of 
sharp jabs. 

People who have it describe it as somebody plunged a 
red, hot needle into my face; somebody stuck me with an 
icepick; I thought lightning struck my jaw. 

1076 I mean, those are the words that people frequently 
talk about it, about tic douloureux; and that is about 
the best way I can describe it. 

Q. Now, you take an old lady 77 years old, bedridden; 
would that kind of pain coming on at frequent intervals, 
in your opinion, have any tendency to reduce her mental 
faculties? A. Again, I say the mental faculties—what I 
said before; she may become, as I said, worried or anxious 
about the next pain; but I can’t see that her mental 
faculties would necessarily be reduced in this, sir. 

Q. Wouldn’t that wear her physical condition down to 
where her mental faculties would almost be non-existent 
over a period of time? A. Well, you say the physical 
condition. 

Q. The bearing of this kind of pain, without food,— 
wouldn’t that reduce her physical capabilities— A. It 
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would reduce her physical capabilities; yes, sir—if she 
cared to eat. 

Q. Her physical capabilities, say, for instance, of nourish- 
ing the blood to the brain. Wouldn’t it restrict her blood 
supply to the brain? A. No, sir. The blood supply re- 
mains constant. 

Q. Under all circumstances? A. Well, small 

1077 emotional things may change the speed of the blood, 

temporarily, but the blood supply remains constant. 

If it drops below a certain level, a certain critical level, 
the individual dies. 

Q. Of course; but the reduction in her physical being, 
subject to depressed effect of the narcotics and the anxiety 
that you have talked about, would that not have a tendency 
to reduce the blood supply, to restrict her heart action? 
A. I don’t think so. There is a very easy way to tell. If 
the blood supply gets too low, then the person just goes 
unconscious. I mean, they are just plain unconscious. 
As long as they are conscious, they are getting an adequate 
blood supply. 

Q. If this patient that we are talking about went into 
a daze and a sort of a stupor, would that indicate that 
the blood supply had been restricted in the brain? A. 
Well, a daze—you said a daze and a stupor. 

Q. That is right. A. All right. A stupor. Well, there 
are many things that can cause stupor. One way is to cut 
off the blood supply; yes, sir. 

Q. Isee. A. One way is to cut it off; but you could also 
cause stupor by hitting someone on the head with a brick. 

Q. You mentioned treatment for these pains, such 
1078 as injection of alcohol, which had the effect of 
destroying the nerve organization. A. Yes, sir. 

Q. Opening some place on the face or the trigger spot 
and getting a-hold of the nerve and pulling it out. A. Yes, 
sir. 

Q. But you mentioned an incision at the base of the 
brain? <A. Yes, sir. 
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Q. Wouldn’t that affect the mental capabilities of a 
patient, to operate on the brain? A. Absolutely not. 

Q. Not? A. In this circumstance. 

Q. Yes, sir. And what would be the object of that, to 
take away from the brain this feeling of pain? A. No, sir. 
This nerve that finally ends up out on our face, travels 
back and finally connects to the brain way back underneath 
it; and we have been working out here around the face 
and haven’t been very successful in controlling the pain, 
so we are just getting back toward the root and so we go 
in here and cut it and then it doesn’t grow back. That is 
all, sir. 

Q. And would have no effect on the mental 
1079 capacity whatever of a 77-year-old lady who is bed- 
ridden? A. No, sir. Because we are not working on 

the mental faculty part of the brain, sir. 

Q. Now, this lack of food; hunger; if that continued 
over a fairly long period of time, would that have any 
effect on the mental capacity of an elderly lady who was 
bedridden and wasted away to 65 or 70 pounds? A. As 
people gradually starve to death, as they approach true 
starvation as we think of the meaning of the word, their 
mental faculties can become disturbed; but in a civilized 
community where medical aid is available, starvation is 
not'a thing that is customarily seen, because there is more 
than one way to get nourishment into a person besides by 
the mouth. 

Q. Yes. But if this person didn’t have the means to get 
the food, or wouldn’t take it, it still could result in a 
deterioration of the mental processes not to have it; is that 
right? A. In its advanced state, yes, sir. 

Q. Now, this inability to sleep you are talking about— 
A. I don’t recall mentioning anything about not able to 
sleep. 

Q. I thought you were asked about sleep and you 
1080 said that these attacks usually took place in the day- 
time, and the patient slept generally fairly well at 
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night? A. Oh, yes; I beg your pardon. I thought you 
said inability. 

Q. Well, that is inability to sleep in the daytime? A. 
Well,— 

Q. But at night, if this patient 77 years old experienced 
the same inability to sleep she did in the day, and suffered 
the pains constantly around the clock, instead of just 
during the daytime, would that have a tendency to reduce 
her mental faculties? A. In the first place, sir, it doesn’t 
occur with any degree of frequency at night, this pain. 

Q. Yes; but, Doctor, I asked you if it did occur, would 
that change the picture? A. Well, it might possibly 
change the picture to the degree that I would wonder 
whether the person had tic douloureux. That is why. If 
they are talking about a lot of night pain. 

Q. If they suffered at night the same as they did in the 
day, would you think that they might not have tic 
douloureux? A. I would wonder about the situation. 

Q. Now, if they had nausea and yellow color, 
1081 would that be a symptom of tic douloureux? A. If 
they had nausea? 

Q. Yes, sir; and a yellow color. A. And the color of 
the skin was yellow, you mean? 

Q. Yes, sir. A. That is not an accompaniment of tic 
douloureux. 

Q. Now, this concern or tautness, or tension, or whatever 
it is the patient suffers, as you related, in anticipation of 
the onslaught of another attack, affecting the bladder; 
would, in your opinion, that result in some functional use 
of the bladder, or would it be an imaginary functional 
use? Actually, would the bladder operate often as a result 
of that? A. Well, it would tend to want to go to the bath- 
room oftener and when you go to the bathroom and dis- 
charge the urine, with the bladder operating, yes. 

Q. And if they went to the bathroom quite often and 
didn’t discharge the urine, would that in any way be re- 
lated to tic douloureux? A. No, sir. 
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Q. Would that anxiety that you are talking about, and 
the physical strain upon a patient of this character, would 
that bring on any emotional upset? Or might it 

1082 bring on an emotional upset? A. Well, anxiety, 
which is another word for worry, just plain worry— 

Q. That is equivalent to emotion? A. Well, worry is 
one of our emotional experiences, like happiness, or any- 
thing else. 

Q. And that would have such a tendency? A. If we say 
that the person is worried about how long they are going 
to be free of pain before the next one hits, they are exhibit- 
ing a certain amount of emotional capacity. 

Q. Would the withholding of narcotics from the patient 
of the description we had under discussion bring on any 
emotional upset in the patient, in your opinion? A. I can’t 
answer that directly, because it depends upon many other 
factors, which—I am not trying to avoid your question, 
sir; I mean, I just can’t answer it. 

It might under some circumstances. Mostly under 
medical circumstances, conditions where individuals are 
given narcotics because of a true disease or a disorder, or 
some valid medical reason for it, the withholding or with- 
drawing of the narcotics produces less of an emotional 
upset than, for example, the drug addict who, I think, we 
are all familiar in our reading with what we understand 
a drug addict goes through when he doesn’t get his 

narcotics. 
1083 But we rarely ever see that in hospitals, where 
we withhold or withdraw narcotics. 

I mean, I am sorry; I just can’t answer your question. 

Q. Then, if a patient had this severe pain and was being 
administered narcotics periodically to relieve the pain, 
and that is what it would be for; if those narcotics were 
withheld for an appreciable length of time, would that 
affect the emotion of this patient, do you think? A. It 
very well might not, because— 

Q. Would you say that it wouldn’t? 








181 


Mr. Hilland: Well, let him finish the question. 

The Witness: It very well might not; because if the 
individual is getting narcotics because he has his pain, and 
then the pain stops, it is logical that the narcotics stop. 

Then, the need for the narcotics isn’t there, because the 
pain isn’t there. 


By Mr. Hill: 


Q. No. No. I didn’t think you understood my question. 
I will restate it: 

Take this 77-year-old lady who was getting these 
nareotics every so often, and who is suffering from this 

terrible pain, who would go to sleep and sleep for 
1084 about an hour at the longest, and wake up and 

demand more shots, meaning narcotics, and they 
were withheld from her, would that have any tendency to 
upset her mental capacity? A. Well, her demands weren’t 
met and I think almost anybody whose demands aren’t met 
gets upset and gets worried about what is going to happen. 

Q. And would that in some degree affect her mental 
stability? A. Well, to the degree that the individual felt 
that their demands weren’t met, some people take it 
differently than others. 

Q. But it would have a tendency to upset them? A. I 
would say it could; yes, sir. 

Q. If this party we mentioned, a 77-year-old lady, with 
the stomach trouble and the yellow color and nausea, if 
she had been getting narcotics, say for at least six or 
eight weeks, and they were stopped and she was hollering 
for them and screaming, and they weren’t supplied, would 
that have any effect on her emotions or her mental 
capacity? A. Well, yes, sir; if she hollered and screamed 
for them. 

Q. Yes, sir; would that have any effect on her emotional 
capacity, or on her emotions or her mental capacity? 

A. Well, her emotions would certainly be affected; 
1085 as you indicated, she is hollering and screaming for 











182 


them. I mean, that is an emotional expression. That is 
the way people let their feelings be known. 

Q. And if she was devoting the most of her time to 
hollering and screaming for shots and didn’t get them, she 
wouldn’t have much time to think of anything else, would 
she? A. No, sir. I don’t believe so. 

Mr. Hill: That is all. 


Redirect Examination 
By Mr. Hilland: 


Q.' Doctor Williams, you said that cutting that nerve 
near the brain or near the root of the nerve, would not 
have any effect on the brain function, the functioning of 
the brain? A. Yes, sir. 

Q. Do you do brain operations? A. I do, sir. 

Q. And for how long have you been operating on the 
brain? A. Oh, since about 1940. 

Q. And about how many brain operations do you do in 
the course of a year? A. 50, 60, 70; something like that. 

Mr. Hilland: That is all. 


1086 Arthur B. Little 


was called as a witness by and on behalf of the Defendant, 
and, being first duly sworn, was examined, and testified as 
follows : 


Mr. Hill: Your Honor, may we come to the bench before 
this witness testifies? 
The Court: Yes. 


(Bench Conference :) 


Mr. Hill: We had this question up with Your Honor 
before, and we rely on the ruling set out in our Court of 
Appeals by Judge Groner in the two cases cited as to what 
this witness may or may not testify to. 

I think Your Honor has a memorandum on the 
subject. 
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1087 I think you can state his employment and the 
length of time he treated the patient, but I don’t 
think this doctor should be allowed to testify about any- 
thing he saw or was familiar with by reason of his visit 
to the home of Mamie Ross. They weren’t friends and 
they weren’t socialites, and anything that took place 
between him and Mr. Adlung, who was in a confidential 
relationship with her, we think is inadmissible. 

Mr. Hilland: If Your Honor please, outside of the 
question of any privilege, there are certain things the 
Court of Appeals has ruled that a doctor can testify. For 
example, he can testify when he began to attend the patient, 
and when he stopped attending the patient. Just like 
hospital entries, or a routine of that kind. 

So, there are certain things this witness can testify that 
are clearly out of the privilege. 

Now, with respect to this particular doctor, I think what 
Your Honor ought to do is to let me examine him and 
rule on these questions when they come up specifically. 

Now, first of all, I contend generally with respect to 

what I just said, that there are some things that all 
1088 doctors can testify to, even though they have 
attended the patient. 

In this particular case, I contend there is no privilege 
as to his opinion of her mental condition, because the 
information which he is going to testify about is with 
respect to her mental condition, was not information 
which was confidential in nature. That is the first thing 
the statute says. 

And, in that connection, I want to say in a lot of cases 
and in a lot of the arguments I think there has been a 
mistake in substituting the words, ‘‘professional capacity’’, 
and using them too broadly. 

The statute says the things that the doctor can’t 
testify about, first of all, is the information which is con- 
fidential in nature; and, secondly, information which was 
necessary for him to know in his treatment of the patient. 
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And that is where they substitute the words, ‘‘profes- 
sional capacity.’’ That is when it becomes professional, 
when it is necessary for them to know that in treatment. 

Mr. Me Guire: Your Honor, that is in the memorandum. 

Mr. Hilland: Secondly, in this particular case, if there 
ever was any privilege, either with respect to 

mental capacity or physical conditions, I contend 
1089 that it was waived by Mamie Ross herself: First, 
by naming Doctor Little as a beneficiary. 

Now, I mentioned that briefly to Your Honor in 
Chambers, and I cited Wigmore on Evidence, where he 
points out that it would be unfair to the doctor in respect 
of the evidence to place him in a position where he can’t 
defend his legacy. As I suggested in Chambers, it is like 
giving the man or setting before a man a very fine meal 
and then tie his hands and feet so that he can’t eat it. 

Now, secondly, she waived it—in other words, that is 
the ground that Wigmore suggests, and he cites some 
authorities in the footnote. — it creates an unfair situation 
in relation to the evidence to preclude a doctor in these 
circumstances from testifying. 

Then, there is a great body of law in the situation—the 
situation where a lawyer becomes a witness to the will. 
I think it is universally held in those circumstances that 
there is an implied waiver of any privilege that may exist. 

Now, secondly, there was a waiver by Mamie Ross herself 
by discussing her ailment with Doctor Little in the presence 

of third persons, namely Mr. and Mrs. Adlung. Mr. 
1090 Adlung has testified about that, and Doctor Little 
will testify that she discussed her ailment freely in 
the presence of third persons. So, there was a waiver then. 

Now, going back to this matter of the effect of having 
named Doctor Little as a beneficiary of her will, if that 
statute is construed to operate in such a way that it will 
deny Doctor Little the right to testify and defend his 
legacy, which is a property right, I submit that the statute 
in its operation in that regard would violate the due 
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process clause of the Constitution by denying him a 
hearing, and therefore, the statute would be unconstitu- 
tional if it were so construed against Doctor Little. 

Now, when I am arguing on that point—and also on this 
waiver in general—I am arguing, Your Honor, that there is 
a waiver as to all of the privilege, and he can testify to 
everything that transpired between him and Mamie Ross. 

In addition to that, I am arguing that any information 
which he obtained, which was not confidential in nature and 
which was not necessary for him to know in his treatment 
of her, was never privileged. 

So that here, if he obtained information from 

general conversation, general observation, calling on 
1091 her as a friend when it wasn’t necessary profes- 

sionally, talking with her about past events in her 
life, talking with her about current events, and other 
matters unrelated to her physical ailments, and independent 
of the matters which were confidential in its nature and 
necessary for him to know in his treatment of her—if 
independently of those he got enough knowledge to form 
an opinion with respect to her mental capacity, it is not 
privileged and he can testify that. 

Now, we cited a lot of cases on that to Your Honor. 

The Court: Are you going to offer this proffer? 

Mr. Hilland: Yes, Your Honor. I do offer it. I made 
a written proffer of what his testimony would be, outside 
of any professional privilege, and I have also filed a 
supplemental statement to that. The supplement covers 
the point I have made that there was a waiver of the 
privilege by discussing her ailments with Doctor Little in 
the presence of Doctor and Mrs. Adlung. Or, I should say, 
Mr. and Mrs. Adlung. 

The Court: In my opinion, the privilege applies under 
the statute and I think Doctor Little is foreclosed from 
testifying as to any matters which came to his attention 

during his attendance of Miss Ross, and I 
1092 don’t think there has been any waiver of it. 
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Mr. Hilland: Sir? 

The Court: And I don’t think there has been any waiver 
of it. 

That is my ruling. 

Mr. Hilland: Your Honor rules, then, that when he made 
a purely personal visit with her and— 

TheCourt: According to your proffer here, he became 
her doctor about a year before her death. 

Mr. Hilland: Yes. 

The Court: While there may have been some occasions 
that he visited her on a personal basis, I don’t think you 
ean disassociate his professional relationship with her and 
the personal basis. 

Mr. Hilland: In that case of Hutchins, the Hutchins will 
case, which I cited to Your Honor, I think there are two 
points in that which indicate that this is competent testi- 
mony and admissible. 

The first error the Court of Appeals held that the trial 
judge made in that case was that the trial judge didn’t 
require the witness to state the non-confidential matters 
upon which he based his opinion. In other words, the trial 

judge let the witness make the separation in his own 
1093 mind when, as a matter of fact, it should have been 

made by the trial judge, and it should have been 
made to appear to the Court and the jury just what the 
independent matters and non-confidential matters were 
upon which the doctor predicated his opinion which he was 
permitted to express. 

Now, in that case, the other side, the caveatee, later 
offered some depositions of doctors, if Your Honor will 
remember, and the trial judge excluded those on the 
ground that by his objections to the caveator’s medical 
evidence, the caveatee had set the law of the case. In 
effect, the trial judge took the position that the caveatee 
had been blowing hot and cold. 

The Court of Appeals held there was error in the ex- 
clusion of those doctors’ depositions. 
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Now, that is my analysis of that case, Your Honor. 

The Court: Yes. I have read the Hutchins case very 
carefully, too. 

Mr. Hilland: And on both of those points I think the 
Hutchins case sustains our position. 

The Court: I don’t think that Doctor Little may testify 
either with respect to the mental capacity of Miss Ross 
nor with respect to any treatments he gave her 

or the illness from which she suffered. I think 

1094 the privilege applies. 
Mr. Hilland: He can certainly testify concerning 

the period he attended her? 

The Court: That is right. 

Mr. Hilland: And he can certainly testify that it was 
he who suggested a will, and that it was he who called 
the American Security and Trust Company. 

The Court: That is right. 

Mr. Hilland: Those are certainly admissible. 

The Court: You agree with that, don’t you, Mr. Hill? 

Mr. Hill: Yes. We don’t agree he suggested it because 
Mr. Bird said— 

The Court: But you agree he can testify to it? 

Mr. Hill: Yes; I think that is true. 

The Court: Yes. 

Do you want this put in the record, Mr. Hilland? 

Mr. Hilland: I would like to file that in the case as part 
of the record. 

The Court: Very well, it will be received. 

Mr. Hill: As a proffer? 

The Court: Yes. 

Mr. Hilland: Those are the papers which are entitled, 
‘‘Proffer of the Testimony of Doctor A. B. Little, 

and Supplement to Proffer of Testimony of 
1095 Doctor A. B. Little.’’ 


& * * & e * * * a ° 
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1117 Henry J. Siegman 


was called as a witness by and on behalf of the Defendant, 
and, having been previously duly sworn, was examined, 
and testified as follows: 


Direct Examination 
By Mr. Hilland: 


Q. Will you state your full name? A. Henry J. Siegman. 

Q. Are you the same Henry J. Siegman who testified 
in this case as one of the three attesting witnesses to the 
will of Mamie Ross dated March 5, 1955? <A. Yes, sir. 

Q. On March 5, 1955, at 1303 Kennedy Street, North- 
west, did you form an opinion with respect to Mamie Ross’ 
mental condition at that time and place? A. Yes, sir. 

Q. In your opinion, was Mamie Ross of sound and dis- 
posing mind and memory and capable of executing a valid 
deed or contract on the afternoon of March 5, 1955 when 
you were there? A. Yes, sir. 

Mr. Hill: I object, Your Honor. 

The Court: Objection sustained. 
1118 As I understand it, you saw Mamie Ross for about 
fifteen minutes; is that right? 

The Witness: Yes, sir. 

The Court: I sustain the objection. 

Mr. Hilland: If Your Honor please, may we approach 
the bench? 

The Court: Yes. 

(Bench Conference :) 

Mr. Hilland: There is an exception to that rule in favor 
of attesting witnesses, Your Honor. 

The Court: No. 

Mr. Hilland: I thought you were applying that in the 
ease of John O’Brien. 

The Court: Oh, no, no. John O’Brien saw her on 
several occasions. He saw her over at the hospital; he 
had a number of talks with her; he got her instructions; 
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he saw her on the day she executed the will. He was with 
her for three-quarters of an hour or an hour prior to the 
time she executed the will, and he had an opportunity, in 
my judgment, as a lay witness, to reach an opinion as to 
her mental capacity. 
I don’t think this witness, who merely signed as an 
attesting witness, did have the opportunity. 
Mr. Hilland: Well, has Your Honor considered 
1119 that exception in favor of attesting witnesses? All 
the cases we cited, and I am not sure about any cases 
they cited, but the cases we cited pointed out excepting 
that. May I get those notes, Your Honor? 
The Court: I will be glad to see them. 
Mr. Hilland: Your Honor will observe from this, these 
cases right here, the exception in favor of attesting wit- 
nesses. 


(Handed to Court.) 


The Court: Where is the exception, Mr. Hilland? 

Mr. Hilland: Right at the top, at the beginning, there. 

The Court: Well, I still think that the subscribing 
witness has got to have sufficient observation for an 
opinion. 

I will make the same ruling. 

Mr. Hilland: We make a proffer, then, Your Honor, 
that if Mr. Siegman were permitted to testify, he would 
testify that in his opinion she was of sound and disposing 
mind and memory and capable of executing a valid deed 
or contract on March 5, 1955. 

We also have Frank Vanderhoof back there, the third 
subscribing witness. 

I assume that Your Honor would make the same 

1120 ruling in relation to him, and I want to make the 

proffer that if he were permitted to testify, his 

testimony would be the same as Mr. Siegman’s and Mr. 
O’Brien’s. 

The Court: Well, as I understand it, both Mr. Siegman 
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and Mr. Vanderhoof had never met Miss Ross prior to the 
day she made the will. 

Mr. Hilland: No; neither one had. 

The Court: And that they didn’t know her; they didn’t 
have any conversations with her before then. According 
to their testimony, they were in the living room while 
Mr. O’Brien conferred with her about the will, and they 
were sent for, and they were in the room only for fifteen 
minutes during the time she executed the will and asked 
them to acknowledge it. 

I will make the same ruling with respect to both of them. 


* * * 2 2 * * * * * 


1123 Mildred Dolores Adlung Knowles 


was called as a witness by and on behalf of the Defendant, 
and, being first duly sworn, was examined, and testified 
as follows: 


Direct Examination 


By Mr. Hilland: 


Q. Will you please state your full name? A. Mildred 
Dolores Adlung Knowles. 

Q. What is your age? <A. 25. 

Q. What is your address? A. 6102 44th Place, River- 
dale, Maryland. 

@. Are you the daughter of the defendant George A. 
Adiung, and his wife, Mabel Adlung? A. Yes, I am. 

Q. With whom do you live in Riverdale? A. My husband 
and two children. 

Q. And what is the full name of your husband? A. 

_ Arthur Edmond Knowles, Jr. 
1124 Q. Arthur Edmond Knowles, Jr.? <A. Yes. 

: Q. Are you the Mrs. Mildred Knowles, Jr. named 
in the will of Mamie Ross, deceased, dated March 5, 1955? 
A. Yes, I am. 

Q. During her lifetime did you know Mamie Ross? A. 
Yes, I did. 
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Q. How long? <A. All of my life. 

Q. From the time of your earliest recollection to the 
time of her death, did you continue to see Mamie Ross? 

Mr. Hill: I object. That is leading. I think he ought 
to ask her how often she saw her. 

The Court: Yes. I will sustain the objection. 


By Mr. Hilland: 


Q. From the time of your earliest recollection, did you 
see Mamie Ross? A. How often did I see her? 

Q. No. I didn’t ask you that. A. Oh. Did I? Yes, 
I did. 

Q. Now, how long after your earliest recollection of 
seeing Mamie Ross did you continue to see her? A. Up 
until February before her death. 

Q. Now, what was your condition in February 

1125 before her death? A. I was pregnant with my 
second child and my first child was sick, and, there- 

fore, I wasn’t as able to see her as I should have been. 

Q. What was the nature of your first child’s illness? 
Was it minor, or serious? A. Well, it developed later to 
be minor; but we had to have specialists at the time and 
he had to be watched night and day. 

Q. Were you able to leave your home after February— 
between February of 1955 and March 10, 1955? A. No. 
We were with the little boy; and then, too, I had the little 
girl; and she was a new baby; and I stayed with the two 
children. 

Q. When was she born? A. She was born in January. 

Q. Of 1955? A. Yes. 

Q. And, the little boy was how old then? A. He was 
two and a half at the time of the little girl’s birth. 

Q. Now, will you describe your relations with Mamie 
Ross during her lifetime? A. She was more of a member 
of our family; and, I guess, you could call it a grand- 

mother relation. 
1126 Q. Did you get along well with Mamie Ross? 
A. Yes. 
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Q. Did you ever have any serious quarrels or differences 
with her of any kind or nature? <A. No, sir. 

Q. Do you have any recollection of Mamie Ross ever 
living with your mother and father when you were at home? 
A. Yes. She lived there—I lived with my parents while 
my husband was overseas; and when she sold her house 
on 13th Street, she came to live at my parents’ also. 

Q. And did you get along well with her during that 
period? <A. Yes. 

Q. Do you have any recollection of Mamie Ross living 
with you and your mother and father at any other period 
of your life? A. Just as an infant. I don’t really re- 
member that too well. 

Q. You say you don’t remember that too well? A. When 
she lived there, she lived there until I was around, I would 
say, two years old; and from then on, we visited with her 
and she visited with us. 

Q. And how frequently did she visit with you and 

did you and your mother and father visit with her? 
1127 <A. At least once a week, or twice a week; and we 
talked to her on the phone almost every day. 

Q. Were there any relations with her on holidays? A. 
Yes. We always spent Christmas with her, and Thanks- 
giving; and took trips to the cemetery on Memorial Day 
and Haster. 

Q. Do you remember what cemetery you made trips to? 
A. Lincoln was one; and the other one was the German 
Cemetery. 

Q. Did Mamie Ross ever live with you and your husband? 
A. Yes, she did. 

Q. When? A. The last two weeks of February, 1954. 

Q. And where were you living at that time? A. At my 
present address. | 

Q. And did she pay you for her stay there at that time? 
A. She gave me money but it was of her own amount and 
we told her at the time that it was of her own discretion; 
and the amount that she gave us was what she felt she 
wanted to pay toward her expenses. 
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Q. I show you two checks; one dated March 27, 1954, 
and one dated April 2, 1954. 
1128 Are those the two checks that she paid you? A. 
Yes, sir. 

Q. And, how much did she pay you in the first check 
of March 27th? <A. $25.00. 

Q. And that was for how long a period of time? A. 
That was what she gave us for a week; that she had been 
paying 75 at the rest home; and she insisted that we take 
that much for her there. 

Q. And how much did she pay you the second time, or 
the second week, rather, in the second check there? A. 
$26.65. 

Q. And, that was for how long a period of time? A. One 
week. 

Q. Now, where did she go when she left your home? 
A. She had regained possession of her own house on 
Kennedy Street; and she went back there. 

Q. Now, do those checks refresh your recollection of the 
date that she moved back to her house on Kennedy Street? 
A. Well, it must have been the first of April, then. I 
thought it was the last two weeks of February. I might 
be a month off there. I am not too— 

Q. Well, based on those checks, does it refresh 
1129 your recollection as to when she moved back to 
Kenedy Street? A. Well, let’s see— 

Q. Looking at the checks there, Mrs. Knowles. A. I 
would say in April. 

Q. About what date in April? A. I guess the second. 
She gave us the check, I think, at the end of the week. 

Q. Where had Mamie Ross been— 

Mr. Hill: Pardon me. Will you fix the year? April of 
what year? 

The Witness: 54. 
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By Mr. Hilland: 


Q. Where had Mamie Ross been staying prior to the 
time she came to your home in Riverdale in March of 1954? 
A. She was at a rest home in Silver Spring. 

Q. Did you visit her there? A. Yes. My husband and 
I both visited her there. 

Q. Now, prior to the time she was in that rest home in 
Silver Spring, do you remember where she was? A. She 
was at another rest home on Philadelphia Avenue in 
Takoma Park. 

Q. Did you visit her there? A. Yes. My husband and 

I visited her there. 
1130 Q. What is your husband’s occupation? A. He is 
studying at the University of Maryland for the 
ministry. 

Q. And where was Mamie Ross before she was in that 
second rest home you mentioned? <A. I think—is that 
when she left her own home? No. Let me see. She was 
so many different places. 

Q: Did you ever visit her when she was in the Washing- 
ton Sanitarium? A. Yes. My husband and I visited her 
there, too. 

Q. Do you remember when she was there? A. Let’s see. 
I think it was in the fall. It was cool. Around November 
or December, I would say. 

Q. Do you remember how many times she was in Wash- 
ington Sanitarium about that time? A. Twice. She went 
in before Christmas and she went back; let’s see, I think 
after Christmas. 

Q. Do you remember where she spent Christmas that 
year? A. Yes. She spent Christmas at my family’s. 

Q. Do you remember the last time and place that you 
saw Mamie Ross during her lifetime? <A. Yes, I do. 

Q. Allright. What was it? A. At the Leland Memorial 

Hospital on February 22, 1955. 
1131 Q. Now, where was the last time you saw her 
prior to that? A. Let’s see. I think at my— 


pee ee ee, ee, off ee. A. 
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Q. I can’t hear you. A. I think it was at my house. 
Let’s see—no. At my mother’s house it was. 

Q. And do you remember when that was? A. No, sir. 
I don’t remember. 

Q. Well, when you saw her at your mother’s house, was 
she in or out of bed? A. In bed mostly. 

Q. And do you remember how long that was before you 
saw her at Leland Memorial Hospital? A. It doesn’t seem 
like it was very long. I don’t know— 

Q. Was it a matter of days or weeks? A. I would say 
weeks. 

Q. And, do you remember how many times you saw 
her at your mother’s when she was in bed there? A. Not 
too many times. I called mostly on the phone because I 
was busy with the children. And, I couldn’t leave the 
house too often; and so I kept in touch with Mamie’s 
condition mostly by phone with my parents. 

Q. Did you ever see her while she was in Garfield 
1132 Hospital? A. No, sir. 

Q. And after she moved from your house back to 
Kennedy Street in April of 1954, did you visit her on 
Kennedy Street? A. Yes. We saw her some there. My 
husband fixed the screens, reverted the screens from the 
storm windows; and did a couple of things—put a lock 
on the back door for her; and things. 

And then I would see her when I would go to visit my 
mother. I would take the little boy and go by there on our 
way to the store, or just out for a walk. 

Q. When you saw her in Leland Memorial Hospital 
the last time you saw her, February 22, 1955, did you form 
an opinion with respect to her mental condition? A. Yes. 

Q. In your opinion, was Mamie Ross of sound and dis- 
posing mind and memory and capable of executing a valid 
deed or contract when you saw her in Leland Memorial 
Hospital on February 22, 1955? A. Yes, she was. 

Q. Did you ever have occasion to weigh Mamie Ross? 
A. Yes. She was quite pleased that she—she ate with us 





196 


at dinner and she was the kind that liked to talk a lot, and 
she would talk about her younger experiences; and 

1133 she gained four pounds in the two weeks she was 
there. 

Q. Well, now, did you weigh her while she was there? 
A. Yes, I did. 

Q. And how much did she weigh? A. It was 99 or a 
hundred. It was somewhere right around there. 

Q. That was in March or April of 1954? A. Yes. 

Q. Had you ever had any occasion to weigh her prior 
to that time? A. No, sir. 

Q. Prior to that time, do you know what her weight, 
her normal weight, was? A. No. I don’t know. I know 
she was never a big, stout person. I mean, she was always 
frail. 

Q. Do you remember about how tall she was? A. Well, 
she was stoop-shouldered and she was my height or a little 
shorter. 

Q. And how tall are you? A. 5-34. 

Q. And was she a large or a small-boned person? A. I 
think small-boned. 

Q. And would you describe her as a fat or a thin 
1134 person? A. Thin. 

Q. Is that your recollection of her throughout 
your life? A. Yes. She was never a big person. 

Mr. Hilland: Your witness. 


Cross Examination 
By Mr. Hill: 


Q. After Mamie Ross left your parent’s home, when she 
was helping with you, how long a period of time did she 
reside in your father’s house after that, to your knowledge? 
A. Iam sorry; I didn’t understand you. 

Q. Well, after you were a big girl and Mamie Ross had 
gone out from your father’s house, did she live in your 
father’s house after that some? A. Yes. 

Q. How much time did she spend there? A. While I 
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was in school—let’s see; that was during the war—she 
lived there, I would say— 

Q. How long did she live there? A. I think it was about 
six months. 

Q. Then did she live there another period of time. A. 
Let’s see. When she was sick she lived there. 

Q. How long? A. Well, that wasn’t too long. That 

was in the basement apartment. 
1135 Q. That was in the basement? A. Yes. 
Q. She was there about a month, wasn’t she? A. 
As I remember, yes. 

Q. And after that, how long did she live in your parents’ 
home? A. That’s when she left—let’s see—and then she 
had—let’s see—did she have the basement twice? She left 
the basement apartment to go to Mrs. Hagan’s. 

Q. And then from there she went to the hospital? A. 
Yes. 

Mr. Hilland: No; that isn’t so at all. 


By Mr. Hill: 


Q. Where did she go? A. Oh—from Mrs. Hagan’s? 
Q. Yes. A. She went—yes; she went to the sanitarium. 
Q. And after she got out of the sanitarium, where did she 
come back to live? A. She was in and out of the sanitarium. 
She came out for Christmas and then she went back in— 
Q. She stayed at your parents’— 
Mr. Hilland: Let her finish the answer, please. 
The Court: Had you finished your answer? 
1136 The Witness: I am getting mixed up. 
Let’s see. She came out of the sanitarium for 
Christmas; and then she stayed at my parents’. 


By Mr. Hill: 


Q. About how long; two weeks? A.I think. Yes. I 
don’t know exactly how long that time. 

Let’s see. It seems to me she went—she went after 
Christmas, not too long after Christmas. Now, I don’t 
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know whether it was a week or two weeks, shortly after 
Christmas. 

Q. For two weeks she was there. Then where else did 
she go? A. Let’s see. That’s when she went back to the 
sanitarium. 

Q. And after she left the sanitarium that time, where did 
she return? A. Then she went to a rest home. 

Q. And after she got out of the rest home, where did she 
go then? A. To the other rest home. 

Q. To another rest home? A. Yes. 

Q. And when she got out of that, where did she go? 
1137 A. That’s where my husband—she came to live 
with us. 

Q. And she lived there two weeks? A. Yes. 

Q. And that includes all of the time that you know of 
Mamie Ross spending with your parents? A. Well, let me 
see. I could go through it again. 

Q. You said she was there the first time about six months. 
A. No. She was there when she was sick; before she 
went—there was a period when she was in the upstairs 
apartment, when she was sick. 

Q. How long was she in the upstairs apartment? A. 
Now, that was before—gee, I would say about a month 
or two. 

Q. About a month upstairs. <A. See, this was the time 
when I was just mostly talking on the phone and keeping 
up with the children; and I can’t—those times are— 

Q. Then the six months’ period, and after that, another 
month. Then two weeks. 

Aecording to your recollection, is that about the time 
she spent at your parents’ house within the past few 
years? To your knowledge. A. Other than visiting, you 

mean? 
1138: Q. Yes; I mean when she lived there. A. Oh, 
living? 

Q. Yes. A. As far as I can remember right now. 

Q. And do you know whether or not she paid any rent 
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while she was in your parents’ home? A. No amount was 
ever set on anything with Mamie. Mamie insisted on her 
own—she wanted to give you something, and it was always 
her own amount. It seemed to give her a feeling—I don’t 
know—she just wanted to give it to you. 

Q. Don’t you know—do you know the amount that she 
gave each month to your parents? A. No; I don’t know 
that. 

Q. This gift that she made to you of the $25.00,—you say 
she just gave you that? You had no understanding that 
was going to be for rent? A. She gave me that amount 
for her room there and for the food that I bought—she ate 
certain things. I told her at the time she came that it was 
perfectly all right with us if she just paid for her food; 
and that if it were possible, I wouldn’t even have wanted 
that; and she set the amount and said, ‘‘I insist that you 
take it. I won’t feel right. I just want you to take it, to 
help you all along.’’ 

Q. And the next check was $26.55. What was the 

1139 difference; do you know? A. I don’t know exactly. 

It might have been a prescription; my husband went 

and got her prescriptions; and that might have been one 
of the prescriptions. 

Q. Did you ever know of her paying your father and 
mother for anything they did for her, like when they took 
her for groceries; did she pay for it? A. No, sir; she did 
not pay them. On many instances, as I said, Mamie in- 
sisted on your taking— 

Q. Giving? A. Yes; a small amount. 

Q. And when they would take her to the cemetary or 
to the— A. I don’t think she ever gave anything for that. 

Q. And when they would take her for groceries, how 
about that? A. For groceries? 

Q. Yes. A. There were many times when she insisted on 
giving 50 cents for my hus— 

Q. Yes; for taking her for groceries. A. I don’t think 
it was necessarily for groceries. I think there were a lot 
of other things that were done; so I don’t think you could 
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put any charge of fifty cents on going to the store. 
1140 QQ. Did she give you or your husband any money 
for taking her any place? A. No, sir. 

Q. Where-all did you say your parents took her at Christ- 
mas and Thanksgiving? A. Where did they take her? 

Q. Yes; didn’t you say they took her somewhere? To 
the cemetery? A. Oh. Just to the cemetery or else we 
spent Christmas with her. She fixed Christmas dinners, 
or else she spent it with our family. 

Q. And that is the only place you ever knew of them 
taking her, to the cemetery or to your place for dinner? A. 
Or to the store. 

Q. Or to the store? A. Let’s see. As far as I know. 

Q. That is all you can remember? A. As far as I can 
remember. 

Q. She didn’t stay very long at your house when she 
went there? Did she? A. No. She came there with the 
understanding that it was only until she got possession of 
her home. She didn’t care for the rest home where she was, 
and was very dissatisfied and unhappy; and we offered her 

our spare bedroom; and she accepted and came to 
1141 stay with us until she had possession of her 
home. 

Q. While she was in your house, did she receive any med- 
ical treatment? A. Yes. Doctor Little came to our home 
to see her. 

Q. Did she holler and scream with this pain in her face? 
A. No, sir. 

Q. Not at all? A. No. 

Q. Did you ever see her when she was suffering from 
that pain or whatever it was? A. Yes. I saw her—when 
she was—she had that the first time on 13th Street; and she 
would scream out then. 

Q. Did she have anything like that in Leland Memorial 
Hospital on Washington’s Birthday when you went to see 
her? A. She didn’t scream out while I was there, no. She 
was suffering from that, but it was something that would 
come and go and she didn’t scream. 
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Q. How long were you there? A. About half to three- 
fourths of an hour. 

Q. She didn’t scream or moan or anything? A. No. 

Q. Did you see the doctor while you were at Leland 
1142 Memorial? A. No, sir. 

Q. How often did the doctor come while she was 
at your house? A. He came—let’s see—every Sunday; 
and there was a nurse that gave her—let’s see—that came 
twice a week, I think. 

Q. What did the nurse do for her? A. Gave her the 
vitamin shot or whatever it was, under orders of Doctor 
Little. 

Q. Gave her some sort of medication? 

Mr. Hilland: That isn’t what she said. She said the 
nurse gave her vitamin shots. Now, don’t twist it. 

The Court: Very well. 

Mr. Hill: I think that is some sort of— 

The Witness: That was what it was; because he said it 
was to build her up. 


By Mr. Hill: 


Q. Some sort of medication? 

Mr. Hilland: It was no medication. 

The Court: She has already described what it was, 
Mr. Hill. 

Mr. Hill: Very well. 


By Mr. Hill: 


Q. To your knowledge, did he give her any sup- 
1143 positories while she was at your house? A. No, sir. 
Q. Did he give her anything that was said to be 
for killing pain? A. No, sir. She didn’t have tic dou- 
loureux at my house. She had—was suffering from her 
stomach at the rest homes when we brought her to our 
house. 
Q. Stomach? A. Yes. 
Q. Did she have a bad color? A. Pardon? 
Q. Did she have a yellow color? A. A yellow color? 
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Q. Yes; was her complexion sallow, or yellow? A. No; 
I don’t think so. 

Q. Was she nauseated when she was at your house? A. 
No. 

Q. Could she eat well? A. Yes. She seemed to enjoy 
her meals. 

Q. Would she eat a large meal? <A. Well, she liked— 
I would buy meat and vegetables, and cook them and then 
grind them in this collander thing; you know; and she 
could eat that because it was just mush; and she had that— 

~ and she drank a lot of milk with eggs in it; and toast. 
1144 Q. Had a pretty good appetite? A. Yes; she ate 
very well, as far as that kind of a soft diet. 

Q. You said you talked with her on the telephone. Over 
what period of time did that occur? A. I talked with her 
at my parents’. My parents told me by telephone her 
condition. 

Q. Oh. You didn’t talk with her at all? A. No. 

Q. Did she have a telephone in her house, to your knowl- 
edge? <A. Yes, she did. 

Q. And do you know whether or not it was ever removed? 
A. No; not that I know of. 

Q. Did you ever try to call there when you couldn’t get 
her on the telephone? A. No, sir. 

Q. At her house? A. No. 

Q. You have called her up there, have you not? A. 
Yes; but I never have been able to get anybody. 

Q. Can you fix the time when you called her there 
1145 at any time—the date? A. Let’s see. When she 
went back to her home from— 

Q. Any date you can fix when you called. A. I didn’t 
talk to her by phone. Let’s see. She went back—no, sir, 
I don’t know— 

Q. After she got out of Leland Memorial Hospital, did 
you see her again? A. No, sir; that was the last time. 

Q. And did you talk with her after you saw her on the 
22nd of February, by telephone? A. Not to her; no. 


A 
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Q. And how long before that had you talked with her on 
her telephone? <A. I didn’t talk—let’s see; I am getting 
mixed up now. I guess that was when she was at my 
mother’s, because I talked— 

Q. I can’t hear you. A. I talked to my parents, I guess 
it was, there, rather than her. 

Q. Can you tell me the last approximate date you remem- 
ber talking to Mamie Ross on her telephone? A. On her 
telephone? 

Q. Yes, Ma’am. A. No. I don’t know any date. 
1146 Q. I can’t hear you. A. I don’t know any date. 


* * * * * * * a * bd 


1159 Mabel D. Adlung 


was called as a witness by and on behalf of the Defendant, 
and, being first duly sworn, was examined, and testified as 
follows: 


* & * * * * i * * * 
1160 Direct Examination 
By Mr. Hilland: 


Q. Will you state your full name? A. Mrs. Mabel D. 
Adlung. 
Q. What is your age? A. 62. 
Q. What is your occupation? A. Housewife. 
Q. What is your address? A. 5518-13th Street, North- 
west. 
Q. What relation are you to George A. Adlung? A. 
His wife. 
Q. And you are the Mabel D. Adlung who is charged here 
with undue influence, duress and coercion? A. Yes, sir. 
Q. I show you Plaintiff’s Exhibit Number 10, and ask 
you whether or not you can identify the handwriting on 
that envelope. A. I sure can. 
1161 Q. Whose is it? A. Mine. 
Q. Now, that question was in relation to the hand- 
writing on the envelope. 
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Inside the envelope is a Christmas card with the name, 
‘*Mamie Ross”’ signed to it. Whose handwriting is that? 
A. That is mine. 

Q. Is any part of the handwriting Mamie Ross’? A. 
Not at all. 

Mr. Hilland: I would like to have the number of this 
exhibit changed and offer it for the defendant. 

The Court: It has been received as a plaintiffs’ exhibit. 
has it not? 

Mr. Hilland: I don’t think it has been, yet. 

The Court: Did you offer it? 

Mr. Hill: Yes, I did, and it was received. 

Mr. Hilland: Then if, it has been offered and received, I 
don’t insist that the number be changed, but I would like 
to have the jury see the card and the envelope. 

The Court: Very well. They may see it. 

Mr. Hilland: And, before that, may I ask the witness so 
they can look at all of them at the same time— 


By Mr. Hilland: 


1162 Q. Plaintiffs’ Exhibit 11—I hand you that, Mrs. 
Adlung, and ask you whose handwriting that is on 

the envelope. A. That is mine. 

Q. And, will you look at the Christmas card inside of it 
and state whose handwriting that is? 

Now, we are talking about the insert in Plaintiffs’ Ex- 
hibit Number 11. <A. That is Miss Mamie Ross wrote that. 

Q. Then the only handwriting on— 

Mr. Hill: Exeuse me. I would like to see to what she 
is referring. 

Which did Miss Mamie Ross write? 

The Witness: Miss Mamie Ross wrote, ‘‘Mamie. Come 
to see me.”’ 


By Mr. Hilland: 


Q. That is on Plaintiffs’ Exhibit 11, the insert in it? 
A. Yes, sir. 
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Q. And the insert is in the envelope postmarked Decem- 
ber, 1954; is that correct? A. Yes. It is the one I ad- 
dressed. 

Q. And this one here is postmarked December, 1953. 

Mr. Hilland: May I hand these to the jury? 

The Court: Yes. 


1163 (Handed to jury.) 
By Mr. Hilland: 


Q. In December, 1953, and in December, 1954, when you 
addressed those posteards for Mamie Ross, or, that is, 
those envelopes, and in December 1953, when you signed 
Mamie Ross’ name to the ecard, the Christmas ecard of De- 
cember, 1953, did you personally know Mrs. Anita McCann? 
A. No, sir. 

Q. Have you ever been introduced to her? A. Not until 
the will was read. 

Q. What? A. No. I have never been introduced. 

Q. When and where did you first meet Mrs. Anita 
McCann? A. I saw her at the lawyer’s office. 

Q. What lawyer’s office? A. Mr. John O’Brien. 

Q. And, was that after Mamie Ross’ death? <A. Yes, sir. 

Q. Did you ever, during Mamie Ross’ lifetime, meet 
Anita MeCann in Mamie Ross’ home? A. No, sir. 

Q. Did you ever meet her elsewhere? A. No. 
1164 Q. Was is customary for you to do such things as 
addressing Christmas cards for Mamie Ross in her 
later years? <A. Yes, I did; every year. 

Q. Did you ever have occasion to weigh Mamie Ross? 
A. No. I never weighed her but when she lived with me, 
when attending the baby, she said she weighed then more 
than she ever weighed in her life. She weighed 122 pounds 
then. 

Q. And that was what year? A. Oh, about 1931. 

Q. That was about the time your daughter was born? 
A. Yes; she had been there about a year with me when she 
told me that. 
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Q. And before she had her last illness, do you remember 
what her weight was? Say, take before she went to Wash- 
ington Sanitarium. A. Well, I should guess about 112; 
somewhere like that. 

Q. What? A. I just would guess about 112 or 15, or 
maybe less. 

Q. How tall a woman was she? A. Well, she was about 
five-foot-five, I should think. 

Q. Was she ever a stout woman? <A. Never. 
1165 Q. When and where did you first meet Mamie 
Ross? A. I put an ad in the paper in November 1930 
for a practical nurse to come and live in the house; and Miss 
Ross answered the ad, and came to see me; and made ar- 
rangements and took the job and stayed with me two years. 

Q. And, on what date was your daughter born? A. Oc- 
tober the 15th, 1930. 

Q. Do you have more than one child? A. Not living; no. 
That is all I have. 

Q. What was Mamie Ross’ age at the time she came to 
you? A. Well, she was over 50. About 55, I should think. 

Q. What was your age at that time? A. 36. 

Q. What was Doctor Adlung’s age at that time? A. 36. 

Q. Now, as a result of that employment of Mamie Ross 
by you and Doctor Adlung at that time, and as a result of 
her having remained with you for two years, what kind of 
a relationship grew up between Mamie Ross, on the one 
hand, and you and Doctor Adlung and your daughter, on 
the other? A. Well, we were just like one big family. After 

Miss Ross had been there a while and we didn’t have 
1166 any business relations, she stayed downstairs and 

only went upstairs at night to her room; and ate 
with us; and wherever we went, we went together; just like 
one family. 

Q. What kind of places would you go to? A. Oh, we went 
to a lot of places. We never went out in the car that she 
didn’t go. We would go to see my people or his people. 
We went to the beach, and we took her to Winchester, Vir- 
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ginia; and we took her to Frederick, Maryland. Or any 
place we went, we would always take her and the baby, in 
the car. 

Q. How would you describe the friendship that grew up 
between Mamie Ross and you? A. She was just like a 
mother. She was kind and good and I thought a lot of her. 

Q. Did she do things for you? A. Yes; she did things 
for me. She took eare of the baby; whenever I wanted to 
go anywhere; and I did things for her in return. 

Q. Do you remember when she had her first attack of 
tic douloureux? <A. Yes, sir. 

Q. When? A. Over on 13th Street, 5505. It was the 
year before. 

Q. The year before what? A. The year before she 
1167 had the last attack. 1953, I think it would be. 
Q. What? A. 1953. 

Q. Was it before she sold that house? A. Yes, sir. 

Q. How long before she sold it? A. Couple of months. 

Q. Did you see her during the time she had that attack? 
A. Yes; many times. 

Q. How often did you see her? A. I would see her three 
or four times a week; and sometimes every day. 

Q. During the time she had that attack, did you ever hear 
her scream or holler? A. She didn’t exactly scream. She 
just put her hand up and just moaned and groaned; and 
sometimes she would make a little extra noise louder than 
others. 

Q. Do you remember how long that attack stayed with 
her? A. Oh, I think about two months. 

Q. Had she recovered from it when she sold 5505 - 13th 

Street? A. What did you say? 
1168 Q. Had she recovered from it when she sold that— 
A. Yes, she had. She had. 

Q. When she sold that property where did she move? A. 
She went over to my house. 

Q. And how long did she live with you? A. You mean 
at that time? 
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Q.' Yes. A. Well, she stayed there until April. 

Q. And she moved in at what time? A. February. 

Q. Where did she live in your house? A. Well, she was 
in the basement. At least, she took the— 

Q. What kind of a house do you have at that address, 
5518? What kind of a house is that called? A. Well, I 
have an apartment, a nice basement apartment, and she 
said she wanted to go there until she could do better or go 
into another apartment; and I told her I didn’t want her 
to go down there on account of her feet being bad, but we 
looked all around and tried to get her an apartment. I 
went over to Colorado Avenue to the apartment house and 
inquired. I went across the street and tried to get her an 

apartment. So she thought she would just stay there 
1169 until she got settled. 

Q. How deep is that basement? Is it all under- 
ground or some of it out of the ground? <A. Well, it is so 
much out of the ground. During the war, the FBI investi- 
gated and said that it was called an English basement on 
account of the way he measured it up. 

Q. Had the District authorities issued an occupancy per- 
mit for its use as living quarters? <A. Yes. 

Q. And, how long had it been used for living quarters 
before she moved in it? A. Oh, for five years. 

Q: What kind of a floor did it have? A. Tile floor. 

Q. And where did she go when she left there in April of 
1953? A. Mrs. Hagan’s. 

Q. At what address? A. 1303 Kennedy Street. 

Q. And will you describe the interior of the house at 1303 
Kennedy Street at that time with respect to how it was 
arranged inside? A. Well, it was just a one-family house; 
and Mrs. Hagan was renting it from her then. 

Q. Did Mamie Ross have any changes in that house 
1170 made after she moved in it? A. Yes, she did. 

Q. What were they? A. She took the two back 
rooms and the back porch for herself and she made an 
apartment—she had a gas stove and a sink and a refrig- 
erator. 
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Q. Anything else? A. Well, she lived in the two back 
rooms and had the enclosed porch. 

Q. How long did she continue to live there? A. Until 
November. 

Q. And then where did she go? A. She went to the Wash- 
ington Sanitarium. 

Q. And that was what year? A. The same year. 

Q. 1953? A. 1953. 

Q. Do you remember what her physical condition was 
when she went to the Washington Sanitarium in Novem- 
ber, 1953? A. Well, she had lost a lot of weight. She was 
suffering with stomach trouble and ulcers, and could hardly 
eat any food. Her teeth were out. She had had them ex- 
tracted and she was having a time to get much nourish- 

ment; mostly liquid diet. 
1171 Q. Do you remember when she had her teeth ex- 
tracted? <A. All different times. I would go away 
with her and she would have a couple taken out; until she 
had them all taken out, at the dentist. 


Q. When did that begin? A. That began a long time, 
when she was over on 13th Street. Must have taken about 


a year or more. 

Q. Can you fix the year, approximately? A. About a 
year, all together, to have her teeth all removed. 

Q. Do you remember what dentist took them out? <A. 
Yes, Ido. He is dead now. Doctor Haskell. In the Medi- 
cal Science Building. 

Q. Now, when did she begin to lose weight? A. Well, she 
lost weight when she couldn’t eat much. When her teeth 
were out, that was the beginning of it. 

Q. Can you fix that time? A. That time? 

Q. Yes; the month and the year, if you can. A. 1950— 
I guess that was ’52. 

Q. Do you remember approximately how much she 
weighed when she entered the Washington Sanitarium in 
November 1953? A. No. I don’t know exactly. JI should 
think about 98 pounds; or a hundred; something like 
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1172 Q. How long did she remain in the Washington 

Sanitarium during her first admission? A. We took 
her up there in November, and she came home—she asked 
me to let her come home for Christmas to my house. She 
didn’t want to be there Christmas. 

So, we brought her home; and she stayed two weeks or 
more; and then we took her back to the sanitarium; and 
she stayed there about three weeks longer; or more; and 
then' she went into a rest home on Philadelphia Avenue, 
and from there she went to another rest home on Baltimore 
Avenue, and from there she went to my daughter’s house, 
and stayed, and then after she got possession of her house 
she went home to her house. 

Q. Can you fix that time? A. The house? 

Q. That she got back into her own house. A. March. 
March of that year. 

Q. Was it March or April? A. It could have been the 
first of April. 

Mr. Hill: What year was that? 

The Witness: Let me see, now. 

That was 53. 


By Mr. Hilland: 


Q. Well, assuming— A. 754. I beg your pardon. 
1173 By Mr. Hilland: 


Q. What year was it? A. I think it was 54. 

Q. Now, when she entered the Washington Sanitarium 
the first time, in November 1953, you said that she had had 
her teeth drawn over a period of a year; and she had lost 
weight. Was she suffering from anything else when she 
went in the Washington Sanitarium? <A. Yes. She was 
suffering from ulcers of the stomach, for colitis, and 
stomach trouble in general. 

Q. Anything else? A. No; that is all I can think of. 
She felt bad all over, she said. 

Q. Did she have tic douloureux at that time? A. No, sir. 

Q: Now, when she moved back to her own home in April, 
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1954, did anybody live there with her? <A. Before then, 
Mrs. Hagan— 

Q. No; no; I didn’t ask you about before. 

When she moved back to her home in April 1954, did 
anybody live there with her? <A. No, sir. 

Q. How long did she continue to live there alone? A. 

She lived there alone until January the 16th, when 
1174 we took her to Garfield Hospital. 
Q. Of what year? A. Of 1955. 

Q. And then where did she go? A. Garfield Hospital. 

Q. Now, during that period, from April of 1954, when 
she moved into Kennedy Street, until she went to Garfield 
Hospital in January of 1955, did anybody live with her at 
the Kennedy Street house? <A. No, sir. 

Q. Now, during that period of time, how often did you 
see her? A. Oh, nearly every day. 

Q. And, how often did Doctor Adlung see her? A. Well, 
just about as often as I did. We usually went together. 

Q. Do you remember when Doctor Little became her 
attending physician? A. Yes. 

Q. When, and where? A. Well, the first time he became 
her physician was when she was in the rest home on 
Philadelphia Avenue; the lady required to have the doctor 
come in and examine her before she was admitted; and 

Doctor Little was the one she had been having, so 
1175 she called him in. Then, after she left there, he 

kept on attending her regular at every where she 
went, to my daughter’s, and then back on 13th Street, all 
the time. 

Mr. Hill: Would you fix the date of that Philadelphia 
rest home? 


By Mr. Hilland: 

Q. Can you fix that date, approximately, when she was 
in that Philadelphia Street rest home? A. About the 
last of January, I think. 

The Court: ’54? 

The Witness: 754. 


























By Mr. Hilland: 


Q. And you say Doctor Little had attended her prior 
to that time? A. Well, yes. He had to be called in. That 
was the rules of the rest home. He had to have a physician 
come in and visit the patients at the rest home at least 
once a week. 

Q. Well, had he ever attended her prior to the time she 
went in that rest home? A. No, sir. She didn’t even 
know him. 

Q. Did you know him prior to that time? A. No. 

Q. Did she meet Doctor Little through that rest 
1176 home? A. Yes; through the manager. 

Q. What? A. The manager of the rest home called 
him for her. 

Q. Now, during the period from April, 1954, to January 
16, 1955, when she lived alone at 1303 Kennedy Street, 
Northwest, did she have you do any things for her? A. 
Yes, indeed. 

Q. What things did she have you do? A. Well, I always 
went to the store and got the groceries for her, and put 
them away. Sometimes I would cook her breakfast or 
do things while I was there. My husband, he took down 
the trash or garbage, and cut the grass. When she had 
anything, odds and ends that she needed, go to the laundry, 
go downtown, or do anything at all that was necessary. 

Q. Did she go out of the house alone much that year? 
A. No. 

Q. Did she ever go for automobile rides with you and 
Mr. Adlung? A. Yes. She always went to the cemetery 
two or three times a year with us, regularly. 

Q. What cemetery did you take her to? A. That is the 
German Cemetery. I think it is called Prospect Hill, on 
North Capitol Street. 

Q. Did she have family buried there? A. Yes. 
1177 Her mother and father and grandmother. 
! Q. Did Doctor Adlung have any family buried 
there? A. Yes. 
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Q. During the years prior to that time, when she was 
well and up and about, what holidays, if any, did she spend 
with you and Doctor Adlung, or you with her? A. Christ- 
mas and Thanksgiving, always together. From the time 
we first met her with the baby. 

Q. When did she get the last attack of tic douloureux? 
When did that come over her? A. When she was over on 
1303 Kennedy Street. 

Q. Can you fix the time, approximately? <A. Well, it 
must have come on around November or December, because 
she went to the hospital in January. 

Q. Now, prior to the time she went to the hospital, did 
you engage in a conversation in her home about January 
10, 1955, at which Mamie Ross, Doctor Little, Mr. Adlung 
and you were present? <A. Yes, sir. 

Q. And what was that conversation? 

Mr. Hill: I object, Your Honor. 

The Court: What do you mean, Mr. Hilland? What 
conversation? Who was talking? 

Mr. Hilland: Mamie Ross, Mr. Adlung, Mrs. Adlung, and 

Dr. Little. 
1178 Your Honor admitted it— 
The Court: Yes. I will overrule the objection. 


By Mr. Hilland: 


Q. All right. State the conversation, Mrs. Adlung. A. 
We were there when the Doctor came; and she had 
been suffering so dreadful that day all day, and my husband 
spoke up and he asked him, he said, ‘‘Doctor Little, isn’t 
there something we can do to relieve Miss Ross of this 
terrific pain?’? And she said, ‘‘Yes; I just can’t stand it 
much longer, Doctor.’’ And he said, ‘‘ Well, there is only 
two things you can do, and one is to have an operation 
and the other is to have the nerve injected with alcohol’’; 
and my husband said, ‘‘Don’t you want Doctor Little to 
do that for you?’’ And she said, ‘‘Yes, I do. I want him 
to make arrangements. I just can’t stand it any longer. 
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I will have to go to the hospital and have it attended to.’’ 
Mr. Hill: I move what the doctor said be stricken. 
The Court: It will be denied. 


By Mr. Hilland: 


Q. Now, as a result of that conversation, what, if any- 
thing, happened? A. Doctor Little made arrangements 
with Garfield Hospital to have her admitted; and on 
1179 Sunday, December the 16th, I went over in the morn- 
ing and she said she was suffering so that she would 
like for us to go right away and take her. And we went 
Sunday afternoon,—I went back and got her all ready to 
go; and packed her suitcase and straightened up; and 
went back home and got the car; and we took her to Gar- 
field Hospital on Sunday afternoon. 
Q. Was she operated on while she was there? A. Yes; 
several days afterwards. 
Q. How long did she remain in the hospital? A. She 
was there until the 27th of February. 
Q. January— 
Mr. Hill: The 27th of February she said. 
The Witness: She went on the 16th and she left on the 
27th of February. 


By Mr. Hilland: 


Q. What month was she admitted to the hospital? A. 
January the 16th. 

Q. And, how long did she stay there? A. Oh, it was 
January the 27th. I made a mistake. 

Q. When you said February 27th,—is that correct? A. 
I made a mistake. It was January 27th. 

Q. Did you visit her while she was in the hospital? <A. 

Yes, sir. Hevery day. 
1180 Q. Did Doctor Adlung visit her? A. He did. 
Q. How often? A. Every day. 

Q. Now, during the time she was in Garfield Hospital, 
did you and Doctor Adlung attempt to do anything at her 
request, for her? A. Well, we kept the fire going in her 
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house; and all; while she was there. If that is what 
you mean. 

Q. Did you do anything about getting a place for her 
to stay when she was discharged—when she would be 
discharged from Garfield Hospital? A. Well, we didn’t 
know what to do. We looked around but we didn’t find 
any place; so we thought she would just come back and 
stay at her place and get a housekeeper and let her 
stay there. 

Q. What did you do toward that end? <A. Well, we 
didn’t get anyone to go in; so we just went to the hospital 
and they told us she could come home; and we were going 
ito take her back to her apartment, so we turned the heat 
up; and then get a housekeeper there; maybe. And she 
said she didn’t want to go home; after I got her all ready 
to come home and dressed and all, she said she didn’t 
want to go back to her house; she wanted to go to my house 

and stay. 
1181 Q. All right. What did you say to her? A. I told 
her, I said, ‘‘Well, we didn’t expect you to go to 
our house. We thought you were going home, we turned 
the heat up and everything, and was going to get you a 
housekeeper’’, and she said, ‘‘No. I want to stay with 
you a while until I make up my mind what I want to do.”’ 

Q. What further conversation did you have with her? 
A. Well, we went on home and went upstairs and arranged 
the apartment and the bed for her. The bed was out on 
the enclosed porch so we brought the bed inside in the 
middle room and fixed it for her; and got her comfortable 
and took her upstairs and attended to her from then on, 
my husband and I. 

Q. What care did she require when she came from Gar- 
field Hospital to your home? A. Well, night and day. 
Sometimes at night we would have to get up and go up; 
and I kept her on the yolk of eggs and milk; and a liquid 
diet; and I would go up sometimes three or four times 
in a day and give her fruit juices and egg and milk, and, 
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of course, she had to get up the same as she did at her 

home; and she had a cane; and she would knock on the 

floor for us to come up and we would go up whenever 
she called. 

1182 Q. Were you equipped to give her nursing care 
in your home? A. No, sir; I wasn’t. I have never 

had any experience at it. 

Q. And what did you and Mr. Adlung say to her about 
that? A. I told her in the beginning that it was just for 
a temporary thing; that I couldn’t wait on sick people; 
and that I would take her until she found something to 
suit her. 

Q. Did you have any help while she was in your home? 
A. No, sir; I didn’t. 

Q. And who eared for her? A. The two of us cared 
for her. Doctor Little said I should have help. I should 
have had a nurse come in and do the work. But Miss Ross 
objected; said she couldn’t afford it. So, we kept con- 
stantly in touch with the hospitals trying to find her a 
place where she could go and stay—she had to have a 
private room and private bath; and she knew that she was 
just there until we could find her a place with a private 
room and private bath. 

Q: Did you have a definite understanding with her to 

that effect? A. Yes, sir. 
1183 Q. Where was she taken from your home? A. To 
the Leland Memorial Hospital. 

Q. And, who arranged for her to be admitted to that 
hospital? A. Doctor Little. 

Q. And by what mode of transportation was she taken 
to Leland Memorial Hospital? A. She went in an ambu- 
lance that time. 

Q. And who arranged for the ambulance to take her? 
A. Doctor Little. 

Q. How long did she remain in Leland Memorial Hos- 
pital? A. Until the 27th of February. 

Q. Now, who arranged for her discharge from Leland 
Memorial Hospital at that time? A. Doctor Little. 
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Q. By what mode of transportation was she moved from 
that hospital to her home? A. She came back home in 
the ambulance. 

Q. And who arranged the ambulance for her? A. Doctor 
Little. 

Q. Now, before she was discharged from Leland Memo- 
rial Hospital by Doctor Little, was there any conversation 

among— 
1184 Mr. Hill: I object. There is no testimony that 
Doctor Little discharged her from Leland Memorial 
Hospital. 

Mr. Hilland: You haven’t been listening, then, if you 
say that. 

The Court: Objection overruled. 

Proceed. 


By Mr. Hilland: 


Q. Before she was discharged from Leland Memorial 
Hospital by Doctor Little, was there any conversation 
among Mamie Ross, Doctor Little, and you and Mr. Adlung, 
concerning nursing care for Mamie Ross? A. Yes, sir, 
there was. They called up and said that Miss Ross re- 
quired more care than she could get from the floor nurses, 
and that we would either have to have regular nurses 
attend her, or take her out where she could get more care. 

So, my husband called Dector Little and they agreed 
that it would be better to take her home and have the 
nurses in her home where she could get care. 

Q. And, what kind of nurses did Doctor Little recom- 
mend? <A. Practical nurse. 

Q. And what kind of nurses did Mamie Ross say 
1185 she wanted? A. She wanted practical nureses. 

Q. What did Doctor Little say, if anything, con- 
cerning the need of special or registered nurses? A. Said 
there wasn’t any need in the world to have it; she didn’t 
require any temperature or anything like that. It was 
just a case of being there. 
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Mr. Hill: I object to the question, Your Honor. 
The Court: Objection overruled. 


By Mr. Hilland: 


Q. And what did Mamie Ross say concerning her wish 
with respect to the kind of nurse; that is, special, regis- 
tered nurse, or practical nurses? A. She said she just 
wanted a nurse in the home, so that she would be there 
to be with her; that she didn’t need any special care at all. 

Q. How often did you see Mamie Ross while she was in 
Leland Memorial Hospital? A. We went every day. 

Q. And how much of the days would you spend there 
with her? A. Well, from one to two hours. 

Q. Did you ever go there at night? A. We went there— 
yes; one night. 

Q. Did you go there more than one night? A. 
1186 Went two nights, to be exact. We met Mr. O’Brien; 
one night and one Sunday. I am mistaken. 

Q. Did you see Mr. O’Brien there more than once? A. 
Yes. I saw him twice. We met him one Sunday afternoon 
about 2:30 and then on a Friday night. It was two nights. 
Just one night we were there. 

Q. Now, do you remember anything about a light signal 
on Mamie Ross’ bed while she was at Leland Memorial 
Hospital? A. I know they took it away from her. 

Q. Do you remember how long it was gone? A. Well, 
she said it must have been an hour. 

Q. Do you remember how it was returned? A. Yes. 
We went and complained about it. 

Q. And was it returned? A. Yes, sir. 

Q. What kind of gowns did Mamie Ross wear while she 
was in Leland Memorial Hospital? A. She had her own 
gowns. They were flannel gowns with long sleeves. She 
never would put on a hospital night gown. She always saw 
that she had plenty of night gowns. 

Q. Who saw to that? A. I did. 

Q. Do you remember whether or not Mamie Ross 
1187 complained about the nursing care at Leland Memo- 
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rial Hospital? A. Yes, she did. She said there wasn’t 
enough nurses on there. You could never get one when 
you put the light on. 

Q. After she was taken by ambulance from Leland 
Memorial Hospital back to her home on Kennedy Street, 
did you say that was February 27th? <A. Yes. 

Q. All right. Between then and the time of her death, 
how frequently did you visit her at the Kennedy Street 
home? A. Oh, every day; and sometimes at night. 

Q. And how many times a day would you visit her? A. 
Well, sometimes twice. It would depend upon the nurses. 
I had to go over and take groceries, and see what they 
needed and see how she was. 

Q. How far is that house from your home? A. Oh, it is 
just through the alley. The two houses almost come to- 
gether; and I just went from my back yard a couple of 
blocks over; just around the corner is her house. From 
one gate to the other. 

Q. Did you have conversations with Mamie Ross when 
you went to see her at the Kennedy Street address between 
February 27th and March 10th, when she died? A. Many 

times. 
1188 Q. About how many conversations a day would 
you have with her? A. Well, whenever I would go 
in, I would always go in and see to her while I was over 
there. 

Q. Well, did you ever have occasion to talk to her about 
any particular subjects? A. Oh, yes. We talked about the 
murses and about how she felt, and how she was getting 
along; and if there was anything she needed and what she 
wanted; and such as that. 

Q. Well, what things, when you talk about so far as her 
needs and what she wanted, were concerned? A. Well, her 
food; what she would like from the store; and maybe some- 
thing about her gown, or something like that. 

Q. When was the last time you saw Mamie Ross alive? 
A. It was that evening, the night before she died. 
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Q. Now, do you remember Saturday, March 5th, 1955? 
A. Yes, sir. 

Q. Do you remember how many times you were there 
that day? A. Two or three times. 

Q. Do you remember the first time that you went there? 

A. Yes. 
1189 Q. What time of day was it? A. It was about 
7:00 o’clock in the morning, when we went over to 
see about the nurse that was supposed to come on duty 
to take the other nurse’s place that had gone off; and we 
went over and we found Mrs. Mozingo there. 

Q. Had you ever met Mrs. Mozingo before? A. No, 
I hadn’t. 

Q. Had Mamie Ross ever met her? A. No. 

Q. Did you know who she was? A. No, I didn’t. 

Q. Prior to the time you went over, about 7:00 o’clock 
that morning, had you had any conversation with another 
nurse? A. Yes. Another nurse called up and said she 
was leaving; and my husband told her she couldn’t do that, 
that she was supposed to stay until the other nurse came 
on. So he told her not to dare to go; so we thought we 
had better get up and go over and see if another nurse 
had come on and taken her place. 

Q. Now, at that time, did both you and Mr. Adlung 
talk to that nurse? A. Yes. 

Q. Do you remember what her name was? A. 
1190 Mozingo. 

Q. No. The one who had called up during the night. 
A. No. I didn’t talk to her. My husband answered the 
phone and he talked to her. I think her name was Mrs. 
Fletcher. 

Q. You had no conversation with her? A. I never spoke 
to her; no. 

Q. Had you met her the night before when she came 
on duty? A. No. I didn’t see her. 

Q. You had no contact with her whatsoever? A. No. 

Q. In your presence, did Mamie Ross ever accuse any- 
body of threatening to beat her up? A. No, sir. 
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Q. In your presence, did Mamie Ross ever accuse any- 
_ body of trying to take her money? A. No, sir. 

| Mr. Hill: I object to leading the witness, Your Honor. 
The Court: Objection overruled. 


By Mr. Hilland: 


Q. On Saturday morning, when you came over there 

| to her home, did you hear anything from any source to the 
effect that Mamie Ross had accused the night nurse, 

1191 Mrs. Fletcher, of trying to beat her up? A. No, 
sir, I didn’t. 

|  Q. Did you hear any suggestion that Mamie Ross had 

- accused the night nurse, Mrs. Fletcher, of trying to take 

her money? A. Not at all. 

_  Q. Now, on that first occasion that you were over there 

_ that morning, did you have a conversation with Mamie 

Ross? A. Yes. 

Q. Do you remember what the conversation was about? 
_ A. Well, I went in and spoke to her and asked her what 
' she would like us to get at the store and she told me what 

to get, and she said— 

-  Q. Do you remember some of the things she asked you 
to get? A. Oh, yes. We always got eggs and milk and 
ice cream and oat meal, and fruit drinks; and then she said 
to go in and ask the nurse what she wants for herself, 
to get them anything they wanted to eat; and I did; I went 
in and asked her; and I remember her ordering coffee and 
bacon and frozen food. 

Q. Now, after you got that grocery order from Mamie 
Ross, what did you and Mr. Adlung do? A. We went 

back home and went to the store. And then we 
1192 took the groceries over to them and put them in the 
refrigerator and talked to Miss Ross and the nurse. 

Q. What time was that? A. That was after lunch. 

Q. Now, what conversation did you have with Mamie 
Ross at that time? <A. Well, I told her that Mr. O’Brien 
had called up and said he would be out about 2:30 with the 
two witnesses to sign the will. 
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Q. And what did she say to you? A. She asked me 
were we going to stay there a while, and I said, yes, we 
were going to sit down and stay with her and talk to her. 

Q. Did you do that? A. Yes, sir. 

Q. What was the conversation you had with her? A. 
Well, one thing, we straightened the pillow; and the nurse 
suggested that her hair needed brushing and we brushed 
her hair; and she said, ‘‘Miss Ross, would you like me to 
cut your hair? It is getting kind of long and hot’’. And 
she said, ‘‘Yes’’, she certainly would. 

So, Mrs. Mozingo got her up and trimmed her hair. 

Q. And where did Mamie Ross sit while she was 
1193 trimming her—having her hair trimmed? <A. Well, 
she thought it felt good to have it cut off her neck. 

Said it bothered her. 

Q. And how did she act while her hair was being cut? 
A. Sat'there just as nice as if she had been in the beauty 
parlor. 

Q. Did she object in any manner to having her hair 
cut? A. No, sir; not at all. 

Q. What, if anything, did she do or say after the hair 
cutting operation was completed? A. Well, she thanked 
Mrs. Mozingo and just said it felt good; and got back in 
the bed; propped her up again. 

Q. Did you at any time that morning or during that hair 
cutting hear Mamie Ross say to Mrs. Mozingo, ‘‘Who are 
you’’, and ‘‘Where is the other woman’’; or words to 
that effect? A. Well, when they came on duty, I didn’t 
hear that— 

Q. What? A. I didn’t hear that, that day. I didn’t 
hear Miss Ross say that to her— 

Q. I mean at any time when you were present, did she? 

A. I have heard her say to all the nurses—when 
1194 they would come in, she would always take their 

hand and say, ‘‘Well, who are you’’, ‘‘Are you 
just coming on’’, or ‘‘Are you a night nurse just coming 
on?’’—or ‘‘You haven’t been here before’’. She always 
knew that they were new nurses coming on. 





223 


Q. Mrs. Adlung, I am asking you about in the presence 
of Mrs. Mozingo, on Saturday, when Mamie Ross was hav- 
ing her hair cut, at that particular time of that particular 
day, did you hear Mamie Ross say to Mrs. Mozingo, ‘‘ Who 
are you’’, and, ‘‘Where is the other woman’’; or any words 
to that effect, did you hear? A. No, sir, I did not. 

Q. Did you hear her say or see her do anything indicat- 
ing that she knew who Mrs. Mozingo was? A. No. No, sir, 
I didn’t. 

Q. Well, did you listen to my question, Mrs. Adlung? 
A. I didn’t understand it. 

Q. Well, you read it, Mr. Frye. 


(Question read.) 


The Witness: Sure she knew Mrs. Mozingo was the 
nurse. 


By Mr. Hilland: 


Q. And, what did you hear her say and see her do which 
indicated she knew Mrs. Mozingo was the nurse? A. Well, 
she asked her for some ice cream, for one thing; 
1195 and she would ask for anything she wanted; she 
always asked Mrs. Mozingo for it; or fruit juices. 
Q. While the nurse was cutting her hair, did Mamie 
Ross scream and holler? A. Not at all. 
Q. When you were taking the order from her for her 
groceries, did she scream and holler? A. No, sir. 
Q. Did you hear Mamie Ross scream and holler any time 
during that day? A. No, sir. 
Q. Were you there that day when Mr. O’Brien came? 
A. Yes, sir. 
Q. What time of day was that? A. It was about 2:30 in 
the afternoon. 
Q. And, who was there when Mr. O’Brien came? A. My 
husband; and I; and Mrs. Mozingo, the nurse. 
Q. And who else? A. Miss Ross. 
Q. Now, who came with Mr. O’Brien? A. Two lawyers 
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as the witnesses: Mr. Siegman and Mr. Vanderhoof, I 
think his name is. 

Q. Did you know them prior to that time? A. 

No, sir. 
1196 Q. Now, state what happened after Mr. O’Brien 

and the other two lawyers arrived? A. Well, the 
doorbell rang and my husband went to the door; and Mr. 
O’Brien came in and spoke to him; and brought the two 
lawyers in, and introduced them to Mrs. Mozingo and 
myself; and my husband. And then he came in and he 
asked if it was all right to go in to see Miss Ross; and I 
went—my husband went back and he said, ‘‘Miss Ross, 
Mr. O’Brien is here with the two witnesses. Is it all right 
for him to come in?’’ And she said, ‘‘Yes’’; and, ‘‘Get me 
my glasses and straighten the pillow for me’’; and he did 
that; and Mr. O’Brien went in the room with Miss Ross 
and closed the door; and the two witnesses and Mrs. 
Mozingo and my husband and myself stayed in the living 
room. 

Q. And how long did Mr. O’Brien remain in the room 
with Miss Ross? A. About 50 minutes. 

Q. About what? A. Around 50 minutes. We didn’t 
have a clock in the room. I should think around 50 minutes. 

Q. Now, during that 50 minutes, were you and Mr. 
Adlung in that room with Mr. O’Brien and Mamie Ross? 
A. No, sir. 

Q. Where were you and Mr. Adlung during that 
1197 period? A. Sitting in the living room with Mrs. 
Mozingo and the two witnesses. 

Q. During | that 50 minutes was one of those two wit- 
nesses in the room with John O’Brien and Mamie Ross? 
A. No, sir. 

Q. Where were both of the witnesses during that 50 
minutes that Mr. O’Brien was in the room with Mamie 
Ross? A. Sitting in the living rom with us. 

Q. And, where was Mrs. Mozingo during that 50 minutes? 
A. She was in the living room, too. 
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Q. Now, at the expiration of that 50 minutes, state 
what happened. <A. Mr. O’Brien opened the door and 
called the two lawyers in to come in and witness with 
Miss Ross. They went in and closed the door. 

Q. Did anybody else go in that room at that time? A. 
No, sir. 

Q. Where were you and Mr. Adlung? A. We were sit- 
ting in the living room with Mrs. Mozingo, the nurse, and— 

Q. And, did you continue to sit in there? A. We sit 
there for about five minutes when Mr. O’Brien opened 

the door and said that Miss Ross felt chilly, and 
1198 asked Mr. Adlung to come in and close the French 
doors. 

He went in and closed the French doors and came out 
and shut the door behind him, and sat down in the living 
room with Mrs. Mozingo and myself. 

Q. Did you engage in conversation with Mrs. Mozingo 
during that period of time? A. Yes; just general con- 
versation. 

Q. Had you ever met her prior to that day? A. No, sir. 

Q. And was she employed as a permanent nurse— A. 
The nurses’ register sent her. 

Q. What? A. The nurses’ register sent her for the day. 

Q. For one day only? A. One day only. 

Q. And, will you explain the circumstances under which 
she was employed for one day only? A. Well, Doctor Little 
got in touch with the nurses’ register and recommended it; 
and they would send a nurse; and then another nurse come 
on and relieve them in the night time. 

Q. What was the need for having Mrs. Mozingo for 
services for one day only? A. Well, we didn’t have 
anything to do with that. That was the nurses’ reg- 

ister did it. 
1199 QQ. Yes. But whose place did she take that day? 
A. Well,— 

Q. Did you employ Mrs. Mozingo by—was Mrs. Mozingo 

employed by the week, month, or— <A. No. By the day. 
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Q. And for how many days was she engaged originally? 
A. One day. Mrs. Fletcher was her cousin, that went off. 

Q. Yes. But I am trying to find out whose place Mrs. 
Mozingo was to take on that one day. 

Who was the regular day nurse at that time? <A. Mrs. 
Taylor had been the nurse. 

Q. Well, was she still the nurse on March 5th? A. She 
was the nurse, but she wasn’t there. 

Q. Yes. But where was she that day? A. She had gone 
to her church. She was a Seventh Day Adventist. 

Q. Was either Mrs. Fletcher or Mrs. Mozingo ever em- 
ployed for more than one day or one night? A. No, sir. 

Mr. Hill: Your Honor, I object to the leading questions. 

The Court: Objection overruled. 


By Mr. Hilland: 


1200 Q. Now, after Mrs. Fletcher left that morning 

after she had called your home, did you ever have 
a telephone conversation with Mrs. Fletcher? A. Yes. Mrs. 
Mozingo called— 

Q. Just a minute. 

When? A. Over at Miss Ross’. 

Q. What? A. Miss Ross’; the next day; when Mrs. 
Mozingo was working. 

Q. Yes. And with whom did you have that conversation? 
A. She called me at the phone and told me Mrs. Fletcher 
wanted to talk to me. 

Q. Who called you to the phone? A. Mrs. Mozingo. 

Q. Did you go to the phone? A. I went to the phone 
and she wanted to know why— 

Mr. Hill: I object. This is purely hearsay. Mrs. Fletcher 
said something. 

The Court: Yes. I understand— 

Mr. Hilland: This is Mrs. Fletcher’s testimony, Your 
Honor. 

The Court: Objection overruled. 
1201 QQ. What conversation did you have with Mrs. 
Fletcher when she called you on the phone at that 
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time and place? A. She wanted to know why I wouldn’t 
turn the case over to her and Mrs. Mozingo special and 
let them take the case entirely. 

Q. And Mrs. Fletcher was the woman who had left that 
morning, or in the middle of the night? A. That is right. 

Q. Now, do you remember how long— 

Mr. Hill: Your Honor, I object to that expression. The 
evidence shows Mrs. Fletcher left at 5:00 or 6:00 o’clock 
in the morning and that is not the middle of the night. 

The Court: The jury will remember the testimony. 

Mr. Hilland: Well, I am sorry. I did misstate that. I 
had in mind the middle of the night, and we speak of that 
early in the morning oftentimes. 


By Mr. Hilland: 


Q. Do you remember how long Mr. Vanderhoof and Mr. 
Siegman, and Mr. O’Brien, remained in the room with 
Mamie Ross after Mr. Siegman and Mr. Vanderhoof went 
in the room? A. About a half an hour. 

Q. And I believe you said during that time you and Mr. 

Adlung and Mrs. Mozingo were in the living room? 
1202 <A. That is right. 
Q. Now, after that period of time, what happened? 
A. Well, then he opened the door and said, ‘‘Mr. Adlung, 
I want you to come in to sign the will and the power of 
attorney.’’ 

Mr. Hill: To sign what? I didn’t understand this 
answer. 

The Witness: To sign the paper for the power of 
attorney. 


By Mr. Hilland: 


Q. And did Mr. Adlung go in the room? <A. He went 
in the room where Mr. O’Brien and the two witnesses were. 

Q. Did you go? A. No, sir, I didn’t. 

Q. Where did you remain? A. Well, they closed the 
door and the nurse and I remained in the living room. 
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Q. Do you remember how long they were in there at 
that time? A. Oh, about fifteen or twenty minutes. 

Q. Do you remember about what time Mr. O’Brien and 

the two witnesses left? A. Well, after that was over 
1203 they came out and I heard Miss Ross thank them and 
they went on away. 

Q. How long did you and Mr. Adlung remain there after 
that? A. Well, we didn’t stay, I guess about a half an 
hour, and went in and told Miss Ross we were going home, 
and stayed about a half an hour. 

Q. And were you back again that day? A. Yes; that 
night. 

Q. What time? A. We came back again for the night 
nurse coming on. 

Q. And what was her name? A. Mrs. Herbert; Hubert 
or Herbert. 

Q. Do you remember how long you were there at that 
time? A. Well, I should think about an hour. 

Q. Do you remember who else was there during that 
hour? A. Yes. When we went back, Mrs. Mozingo had 
left and Mrs. Taylor had come back from her church; and 
she came in and was sitting by Miss Ross; said that she was 
waiting for the lady to come on; and we went in, too. 

So, while we were there, the night nurse came on and 
then, Mrs. Taylor knew her well, they both went to the 

same church, and we went home. 
1204 Q. And the night nurse’s name was what? A. 
Mrs. Herbert. 

Q. Mrs. Herbert? A. Herbert; something like that. 

Q. Now, while you were in Mamie Ross’ room that night, 
did any conversation oceur between Mamie Ross and any- 
body else present? A. Well, I think she told this little 
new nurse that came on, she certainly was pretty. 

Q. Was that Mrs. Herbert? A. Mrs. Herbert; yes. 

Q. That was Mrs. Herbert? <A. Yes. 

Q. Was that the first night that Mrs. Herbert was on 
duty? A. Yes. 
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Q. Do you know who introduced Mrs. Herbert to Mamie 
Ross that night? A. Well, I guess Mrs. Taylor knew her. 
Maybe Mrs. Taylor introduced her. 

Q. You don’t remember exactly? A. No. Or either 
that or my husband; one or the other, introduced her. 

Q. Now, Mrs. Adlung, in your opinion, was Mamie 

1205 Ross of sound and disposing mind and memory and 

capable of executing a valid deed or contract on 
March 5, 1955? A. She certainly was. 

Q. Did you see her from that day until the day of her 
death? A. Yes. I didn’t see her that night. I saw her 
just before that night. I went over in the evening, I mean— 

Q. Just before you saw her that night. What night 
are you referring to? A. Well, she died at 1:30 in the 
morning, and I was over there around 6:00 o’clock the 
night before that. 

Q. Now, on the week beginning Sunday, March 6, do 
you remember how many times you would see her a day 
during that period? A. Oh, sometimes two and three times 
a day I went in. 

Q. And did you have conversations with Mamie Ross? 
A. Yes. 

Q. Did she recognize you? A. Oh, sure. 

Q. And what subjects of conversation did you have with 
her? A. Well, she asked me what I was doing, and where 
my husband was sometimes, if he wasn’t with me; and she 

would ask me if everything was all right, and how 
1206 I was doing with the nurses; and tell me anything 
she needed or wanted. 

Q. Did you do the grocery buying for her on those days? 
A. Yes, sir. All the time. 

Q. In your opinion, did Mamie Ross continue to be of 
sound and disposing mind and memory and capable of 
executing a valid deed or contract up to the time of her 
death? <A. Yes, sir. 

Q. Well, now, how about the day before her death, what 
was her condition then? A. She was kind of drowsy, 
looked like she was in a stupor-like. Tired-looking. 
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Q. You don’t contend that she was of sound and disposing 
mind at that time, do you? A. Yes. She knew me. 

Q. She did know you? A. Yes. I went in and took 
her hand and rubbed her hand. She said, ‘‘You have been 
so good to me’’; and that was the last thing she talked 
about. 

Q. And, that was what time on the day before she died? 
A. Oh, it was around, oh, I guess around 2:00 o’clock in 
the day. 

Q. She didn’t say anything to you after that? 
1207, A. No, no. She was just laying there, like she was 
going to sleep. 

Q. Now, during her lifetime and including her last ill- 
ness, what kind of a disposition did Mamie Ross have? 
A. She had a very positive disposition. Quick and spoke 
quickly; stern. 

Q. Was she a person who was easily influenced? A. 
No, indeed. 

Q. In your relations with her, who was the dominant 
person? Who dominated the other, if either? A. Well, 
she did me all along. She would call up and tell me what 
to do with the baby after she left the house; and all 
through our friendship she would always suggest that I 
do things, that I didn’t always do as she said; but she would 
tell me things. 

Q. Now, could you dominate her and make her— A. 
No, indeed. I never tried. 

Q. What? <A. No, sir. She wasn’t that kind. No one 
could tell her what to do. She was independent and lived 
alone; and she would do what she wanted to do and when 
she would do it, too. 

Q. Over the years of your friendship with Mamie Ross, 

did she ever make any expressions of her intention 
1208 with respect to what, if anything, she was going to 
do with her property when she died? A. No, she— 

Q. With her money and property? A. No, she didn’t. 
But she told us when she went to the sanitarium that time, 
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that she didn’t have a will, but she was going to take care 
of us and that she had taken care of us. I don’t know 
‘how, but she had taken care of us; and that she would 
‘take care of us in her will. She didn’t say anything about 
the other places, though. 

Q. I didn’t hear you. A. I say she told me that she would 
‘take care of us in her will when she made it. 

Q. And, what else did she say about the matter of 
taking care of you in her will? <A. Well, she said she 
was leaving me Kennedy Street all the time. She asked 
me which house I liked best; and I told her Kennedy Street; 
‘and she told the neighbors from the time Mildred was a 
little girl that the house on 13th Street would be her 
baby’s some day. 
- Q. She told that to whom? A. Told that to the neighbors 
when Mildred was a little girl yet. 

Q. And Mildred is your daughter? A. That 
1209 is right. 
Mr. Hill: I object to what she told the neighbors. 

The Court: Did you hear her tell the neighbors? 

The Witness: What say? 

The Court: Did you hear her tell the neighbors? 

The Witness: No. I didn’t hear her; but they told me 
that. 

The Court: I will strike out the answer. 


By Mr. Hilland: 


| Q. Who made the funeral arrangements for Mamie Ross? 
A. My husband. 

' Q. And who paid for her funeral expenses? A. We did; 
everything. 

| QQ. Have you ever been reimbursed up to this time? 
A. No, sir. 

Q. By the collector of her estate? A. No, sir. 

Q. After her death, what notice of her death did you 
and Mr. Adlung provide for her friends and acquaintances? 
A. It was published in the paper. The undertaker had 
charge of that. It was published in the papers. 
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Q. Now, over the years of your association with Mamie 
Ross, how many times did you meet Charles Behrens? 
1210 A. I saw him twice in 24 years. 
Q. Do you remember those two occasions? A. 
Yes, sir. 

Q. When and where did you see him? A. The first time 
I saw him was on a Chirstmas day. We were over at 
Miss Ross’ to dinner on a Christmas day. After dinner 
he came in. She introduced us to him; and we got up 
and left and went home. That was the first time I had 
ever seen him. 

And, the last time I saw him, I saw him over at 1303 
Kennedy Street, when Miss Ross was living there by 
herself. We went in and rung the doorbell, and after a 
while, he came down the steps, opened the door, and we 
said, ‘‘How do you do’’, and he turned on his heels, 
walked back up the steps; never said a thing; so we went 
in the living room and sat down in two old chairs she 
had sitting there; until he was upstairs. And we stayed 
there. Finally, he came out and slammed the door and 
went out. 

Q. Did you ever have any contact of any kind or nature 
with Charles Behrens during those 25 years other than 
that? A. I have never spoke to him no more than to say 
‘“Howdy do’’. 

Q. You never had any differences of any kind or 
1211 nature? A. No. Never spoke to him except when 
I was introduced, and saying ‘‘Howdy do’’. 

Q. During those years I believe you testified that you 
never met his niece, Mrs. Anita McCann? A. No, sir. 

Q. How about the plaintiff, Mrs. Gotthardt? Did you 
meet her during— A. Yes, I know Mrs. Gotthardt. 

Q: Do you remember when you first met her? A. She 
used to live next door to Miss Ross, when she lived at 
1320 Monroe Street. 

Q. And do you remember how many years ago that was? 
A. That was after she left my house; must have been 
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1933. And she moved down and bought Monroe Street. 
Mrs. Gotthardt was living next door to the house she 
bought. 

Q. Do you remember how long they lived next to each 
other? A. Oh, I should think about ten years or less. 

Q. And, how about Mr. and Mrs. Leapley? Did you 
ever meet them? A. I met Mr. Leapley. 

Q. Did you ever meet Mrs. Leapley? A. No. 

1212 QQ. When and where did you meet Mr. Leapley? 

A. Well, we put an ad in the paper, and we put an 
ad in the Peoples Drug Store for Miss Ross’ house for 
sale; and Mr. Leapley called up about the ad; answered it; 
and came out to look at the house and we went over and 
stayed with Miss Ross, showed him the house; and that 
is when I met him. 

Q. Now, after that purchase of the house by him, did 
you see Mr. Leapley? A. I saw him one more time. Miss 
Ross was living in my house; and we were all three sitting 
in the living room—my husband and her—and we saw him 
come across the street. He came over to say the refriger- 
ator wasn’t working right, and my husband told him it 
had a guarantee, to go back to the man that had fixed it, 
and he was sure he would adjust it. And that is when 
I saw him, 

Q. Did you have any contact with him other than that? 
A. No, sir, except at the funeral home when he came around 
to see Miss Ross when she was laid out. Spoke to him then. 

Q. Did you ever have any other contact with Mrs. 

Leapley? A. Who? 
1213 Q. Mrs. Leapley, his wife. A. No. 
Q. You have never met her? A. No. 

Q. Did you ever have anything to do with connecting or 
disconnecting the telephone for Mamie Ross at 1303 Ken- 
nedy Street, Northwest? A. Yes. After she came from 
the Garfield Hospital, she asked me to have it disconnected 
until she knew what she was going to do and where she 
would go. She didn’t see any use keeping the phone 
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connected when she was sick and going to her home or 
some place. 

Q. Do you remember about what date that was? A. 
No. I don’t know exactly; but I called the telephone com- 
pany and they could tell you. It was just temporarily 
disconnected while she was in the hospital. 

Q. Now, have you ever had anything to do with dis- 
connecting the phone in the Kennedy Street house on any 
other prior occasion? A. No, sir; that is all. 

Q. Did you ever have anything to do with having it 
disconnected on any other occasion after that? A. No. 

Q. Did you ever have anything to do with having it 

1214 re-connected? A. Yes. When she was coming back 

to her home, I called and told them to put it back 

on again; that the lady had been in the hospital and she 
was coming home. 

Q. And when was that? A. They had it on for her when 
she came back. 

Q. But I mean, she was coming back from which hos- 
pital when? A. The 28th of February, from Leland Memo- 
rial Hospital. 

Q. And those were the only two times you had it con- 
nected and disconnected? A. That is right. 

Q. First you had it disconnected when she was in Gar- 
field? A. After she came from Garfield she told me to 
have it disconnected. 

Q. Oh; after she came from there? A. Yes. 

Q. Where was she living or staying when she asked 
you to have it disconnected? A. At my house. 

Q. And then she had you to have it reconnected? A. 

That is right. 
1215 Q. When she came out of— A. When she was 
come home she told me to have the phone put on, 
and I did. 

Q. And did you arrange for that in writing or by tele- 
phone call? A. By telephone. 

Q. Is that true on both occasions? A. Yes; telephone. 
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Mr. Hilland: Your witness. 
The Court: We will take a short recess. 


(Short recess taken.) 
The Court: Proceed, Mr. Hill. 
Cross Examination 
By Mr. Hill: 


Q. Mrs. Adlung, I believe you testified that you had 
never met Mrs. Leapley. A. No. 

Q. Do you see Mrs. Leapley in the court room here? A. 
Yes. I see her. 

Q. Didn’t Mr. and Mrs. Leapley first come to your house 
about the advertisement and meet you? A. No. As far 
as I remember, Mr. Leapley came by himself the first 
time, over to Miss Ross’. 

Q. Mrs. Leapley was not with him? A. Not that 

time. 
1216 Q. Did he come back ever at all with— A. I 
think he brought his wife back later on, and showed 
it to her. 

Q. Then you have met Mrs. Leapley? A. I met Mr. 
Leapley, yes. 

Q. Mrs. Leapley. A. No; I—not Mrs. Leapley. I haven’t 
met Mrs. Leapley. 

Q. Did Mrs. Leapley come to see you with her husband 
about the house at any time? A. She might have gone over 
later with Mr. Leapley, but I was not there if she did. 
I didn’t meet Mrs. Leapley. 

Q. You never met her at all? A. No, sir. 

Q. Do you remember going with your husband to the 
place and turning off the heat, saying it was too hot; 
Mrs. Leapley? A. Repeat the question. 

Q. Do you remember going with your husband to Mamie 
Ross’ house on 13th Street? A. Yes; I was over there. 

Q. And you met Mr. and Mrs. Leapley there then, didn’t 
you, the heat was turned on— A.I met Mr. Leapley 
there. 
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1217 Q. Mrs. Leapley wasn’t there? A. No. I don’t 
remember ever seeing Mrs. Leapley. 

Q. About the telephone, do you recall what date you 
had the telephone disconnected in Mamie Ross’ house? A. 
No. I don’t know the exact date. It was after she came 
back from the hospital and she told me to call them up. 

Q. From which hospital? A. From Garfield Hospital; 
after she had the operation. 

Q. Would it refresh your memory that it was on Feb- 
ruary 3, 1955? 

Mr. Hilland: My recollection is— 

The Witness: You will have to ask the telephone com- 
pany. I don’t know the exact date. 


By Mr. Hill: 


Q. Was it around the lst of February? A. It was after 
she left the hospital and came home; she told me that she 
wouldn’t have no use for the phone, to have them dis- 
connected. 

Q. To refresh your memory, you recall when Mr. Tolley 
first came to see Miss Ross at your house, don’t you? 

February 2nd? A. Somewhere along there, yes. 
1218 Q. Now, did you eut the phone off next day? A. 
No, indeed. The phone was cut off before that. 

Q. Are you certain of that? A. The phone was cut off 
because she was in Leland Memorial Hospital twenty days. 

Q. This was before she went to Leland Memorial Hos- 
pital. Did you cut the phone off twice, did you, or just 
once? A. Just once; I think; and then had it turned on. 

Q. Then if the telephone was cut off in February, that 
is before she went to Leland Memorial, that is the time 
you cut it off? A. No. She went to the Garfield Hospital 
in January. 

Q. That is right. A. Yes. 

Q. Then she had a telephone, an unlisted phone, wasn’t 
it? Her name wasn’t in the directory, was it? A. I don’t 
think so; no. 
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Q. No. And you didn’t put that telephone in for her? 
A. No; I didn’t put it in. I ordered it for her. 

Q. You ordered it for her? A. Now, she had a phone 

before she went to the hospital. She had her phone 
1219 all the time she was in the house by herself there. 
Q. That is right. That is the phone I am talking 

about. 

And to refresh your memory, did you have that first tele- 
phone put in? You helped have it done? A. I don’t 
remember whether I did or she did. 

Q. Would it refresh your memory to say that the first 
telephone was installed on April the 20th, 1954? 

Do you remember the number of that telephone? A. No. 

Q. Would it be TU 2-7574? Does that refresh your 
memory? A. Something like that. 

Q. That was at 1308 Kennedy. 

Now, if that telephone was cut off on February 3, 1955, 
it would have been the time you are referring to that you 
did it; is that right? A. I don’t know. You will have 
to ask the telephone company. 

Q. I am asking you if it was cut off. A. I don’t know 
what time of the month it was cut off. I know she had 
it cut off and it was cut back on again. That is all I 
ean tell you. 

Q. Now, would it refresh your memory to tell you 
1220 that on March the Ist, 1955, she had a telephone 
re-established which was TU 2-5853? It was a differ- 

ent number from before, wasn’t it? A. Yes. 

Q. And that was an unlisted phone, wasn’t it? A. Yes. 

Q. And that that was cut off on March the 31st? A. Yes. 

Q. Did you have that cut off, that was after her death? 
A. Sure I called. She was dead then. 

Q. You had her, and she was where? A. I called up 
and had it after she was gone. 

Q. That is right; March 31st. A. Certainly. | 

Q. Who cut the telephone off the first time. Was that 
you? 

















238 


Mr. Hilland: What do you mean by the first time? 
Mr. Hill: When she left Garfield Hospital. 
The Court: Do I understand that this witness had the 
telephone cut off twice; one time during Miss Ross’ lifetime? 
Mr. Hill: That is right. 
The Court: Then a second time after her death? 
1221 Mr. Hill: That is correct. 
The Court: Is that right? 
Mr. Hill: That is correct. 
I am trying to find if this witness remembers the date 
or the occasion for having it cut off in February, around 
the 3rd of February, 1955. ; 


By Mr. Hill: 


Q. Does that refresh your memory? 

Mr. Hilland: She testified to that on direct examination. 

The Court: Yes. I think she has covered that. 

Mr. Hill: I didn’t get her answer. 

The Witness: I told you the best I know how the tele- 
phone company has the record. Whenever I called up 
or she called up. I don’t remember. 


By Mr. Hill: 


Q. Did Mamie Ross tell you to have a non-published 
phone put in? A. Yes. She always had one of those phones 
put in. She always had an unlisted number. 

Q. Had what? A. Had an unlisted telephone, all the 
time. 

Q. She only had those two phones, did she not? A. No; 

she had a phone when she lived on 13th Street, too. 
1222 Q. Was that unlisted, too? A. Yes, sir. 
Q. Did you have that installed for her? A. I don’t 
know the number. 

Q. I say, did you have it installed for her. A. No, sir. 
I think she must have then. I didn’t have that done. 

Mr. Hill: Your Honor, may we approach the bench? 
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(Bench Conference :) 


Mr. Hill: Your Honor, I sure don’t want to ask a question 
that Your Honor has ruled on, and I try not to. 

This witness was present when Mr. Leapley came and 
inquired where Miss Ross was, and she told them that 
they had a big fight, Miss Ross had gotten mad; said they 
were just after her money; and she was nasty to—Mrs. 
Adlung said she was nasty to her daughter; and that she 
left. Said she was only trying to get her money. And at 
that time Mr. Adlung says ‘‘We can get along very well 
without the money’’. 

Your Honor has ruled that we couldn’t ask Mr. Leapley 
that, but I think we certainly can ask this lady that; and 

it goes to her credibility. 
1223 Mr. Hilland: It was ruled out on Leapley’s 
testimony and also Mr. Adlung’s testimony. 

The Court: Yes. I will make the same ruling. 

I will be consistent, anyway. 

Mr. Hill: I take exception. 

If the Court would permit us to ask this question, and 
the witness denies that this conversation took place, we 
would prove by Mr. Leapley that she did state in sub- 
stance the facts I related on the occasion when Mr. Leapley 
went to meet Mamie Ross since she left her home. 

The Court: Very well. 

(Open Court :) 

By Mr. Hill: 

Q. Mr. Leapley came to your home after he purchased 
the home of Mamie Ross, did he not, inquiring for her? 
A. Mr. Leapley came to my house; yes, sir. 

Q. And where was Mamie Ross then? A. She was in 
my living room. My husband and I, we were all sitting in 
the living room together. 

Q. Did he ever come there inquiring for Mamie Ross 
when she was not there? A. No, sir; he did not. Never 
came. 
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Q. You said that Mr. Behrens, you had only seen 

1224 him twice, and I got the impression that he acted 

kind of rude toward you. Was there any bad feeling 

between you and Mr. Behrens? <A. Well, yes, I did. When 

Miss Ross came down the steps, I asked her what in the 

world was wrong, that Mr. Behrens acted like he did; 
he didn’t speak to us when he opened the door. 

Q. Had you had any trouble with him? A. No; not a 
bit. She said she didn’t know. 

Q. She didn’t know? A. ‘‘That is just his way.’’ 

Q. Now, when Mamie Ross was talking to you about 
her will, she told you nothing about the others but said 
she was going to take care of you? A. Well, she told us 
that all the time; that she was going to take care of us 
in her will. 

Q. But she said nothing about anybody else? A. 
No, sir. 

Q. Did she ever mention anything to you about the 
Little Sisters of the Poor? A. No. 

Q. Washington Home for the Aged? A. No. 
1225 Q. Home for the Incurables? A. No, sir. 

Q. The Ruppert Home for German Orphans? A. 
Never. | 

Q. Never said anything to you about Mrs. Gotthardt? 
A. No. 

Q. They were close friends for ten years, weren’t they? 
That you know about? A. Never said anything about him. 

Q. Didn’t say anything to you about the Leapleys? A. 
She told me he made his payments on time. 

Q. Do you know whether or not Mr. Leapley called to 
see her and visit with her? A. Did what with her? 

Q. Did he visit with her while she was in your home? 
A. I never saw him there; no, sirree. 

Q. Did you ever see him on her front porch talking with 
her in the afternoon? A. No, sir. 

Q. On your front porch either? A. No; never on my 
porch. 
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Q. She did take care of you in her first will of February 
7th, did she not? A. Well, after the will was read,— 

Q. Left you about $33,000 in the first will, didn’t 
1226 she? A. I have no idea how much it was. 

Q. Substantial sum, though, wasn’t it? A. I didn’t 
know exactly what it was. 

Q. But it was a substantial sum. You know that, don’t 
you? <A. Yes. I know one was $10,000. I remember that. 

Q. You said that Mamie Ross had a very positive dispo- 
sition, and was not easily influenced. Is that right? A. 
That is right. 

Q. And, if she made up her mind to do anything it would 
take a great deal to change it; is that right? A. Well, she 
made up her own mind about anything she wanted to do. 

Q. And if she made it up nobody could influence her on 
it? A. No, sir; I never saw anybody could influence her. 

Q. How long did that continue; until the date of her death 
or did it slacken off, or how long? A. Always; as long as 
I knew her. 

Q. As long as you knew her? A. Yes, sir; all the time. 
She was very positive in her way. 

Q. And the last date that you saw her in Leland Me- 
morial Hospital was when? <A. The last day she was in 

Leland Memorial Hospital? 
1227 Q. Yes. A. She came home on the 28th of Feb- 
ruary and I saw her over there that day; when she 
came home at night, got home about— 

Q. What time did she get home on the 28th? A. About 
8 :00 o’clock. 

Q. In the morning? A. At night. 

Q. I believe you saw her the day before her death. Is 
that right? A. That is right. 

Q. And, about 2:00 o’clock you said that she was talking 
to you, said, ‘‘ You are so good to me”’, around 2:00 o’clock? 
A. That is right; about 2:00 o’clock. 

Mr. Hilland: That isn’t what you said—But ‘‘you have 
been so good to me’’. 
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The Witness: She said ‘‘ You have been so good to me’’. 
Mr. Hill: Very well. 


By Mr. Hill: 


Q. At that time she was able to talk all right? A. Yes; 
she spoke to me then. 
1228 QQ. Did she have any difficulty talking? A. No, sir. 
Q. That would be on the 9th of March, wouldn’t it? 
A. Yes, sir. 
Q. She died on the 10th. 

Did you see her on the 8th of March? A. Yes. 

Q. Was she in a daze or stupor on that date? A. Well, 
she wasn’t very active. She— 

Q. Did she talk on that date at all? A. Yes, she talked. 

Q. As good as she had formerly talked? A. No; not as 
much. She didn’t say much. 

Q. Didn’t say very much? A. No. 

Q. She didn’t scream or holler on the 8th or the 9th? A. 
No, sir. 

Q. Nor any other day at Leland Memorial Hospital when 
you were there? A. Well, I never heard her there, no, sir. 

Q. I said when you were there, you never heard her at 
all? A. I never heard her; no, sir. 

Q. And she never screamed and hollered in your 
1229’ home? A. Well, yes; she was suffering a lot of pain 
in my home. 

Q. When was that? A. When she was there. 

Q. Well, she was there many times. A. Yes. Well, this 
time was when she came back from the hospital. 

Q. Which hospital? A. Garfield Hospital. 

Q. And did she holler and scream then? <A. Well, she 
didn’t holler and scream; but she would just cry out with 
pain ; and held her jaw; and couldn’t talk for a while. Some- 
times she had a lot of difficulty talking. 

Q. And did that continue until the time she went to 
Leland Memorial Hospital? A. Off and on. It would come 
off and on. 
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Q. How often would those spells hit her? A. Well, there 
wasn’t—I don’t know. Sometimes they wouldn’t come for 
hours and then again she would just get a spell right while 
she was talking to you. 

Q. Then would she have another one real soon? A. Yes; 
off and on. 

Q. I believe you said you visited her two or three 
1230 times a day out at the hospital? A. No; not at the 

hospital. 

Q. At Leland Memorial? A. No, sir; once a day at 
Leland Memorial Hospital. I went to her house two or 
three times a day. 

Q. Two or three times a day at her house on Kennedy 
Street? A. Yes. 

Q. Didn’t you go to see her more than once at Leland 
Memorial Hospital? A. I went every day. 

Q. Didn’t you go twice some days? A. Yes; I went back 
there. 

Q. What was the reason for going so often to see this 
lady? You weren’t a nurse— A. No; I wasn’t a nurse; 
but we were closely associated with each other and we were 
the only people that went to see her in the hospital. She 
had a private room and a private phone; and no one came. 
I asked her if anybody had been to see her, and she said not 
a soul had called her or been to see her; and we were there; 
my husband is retired; we had plenty of time; we were 
interested in Miss Ross. 

Q. Had you notified— 

Mr. Hilland: Let her finish her answer. 

Mr. Hill: Exeuse me. I thought she had, Mr. 
1231 Hilland; pardon me. 

The Witness: We were interested in Miss Ross 
and felt like she was one of the family, and we just felt like 
we wanted to go to see her and talk to her; and see how 
she was getting along; and if there was anything she 
needed. 
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By Mr. Hill: 


Q. And did you notify any of her friends where she was 
located in this hospital? A. Well, Miss Plaskett told Mr. 
Charles Behrens where she was. He knew. 

Q. He visited her there, too, didn’t he? 

Mr. Hilland: No; not there. 

The Witness: He went to the Garfield Hospital when she 
was there. 


By Mr. Hill: 


Q. That is what I mean; Garfield. A. He went to Gar- 
field but not to Leland Memorial. 

Q. And no one ever told him she was in Leland Memorial, 
to your knowledge, did they? A. Miss Plaskett told him. 
He knew she was there. 

Q. She told him that she was in Garfield but did she tell 

him she was in Leland Memorial? A. Yes, sir. 
1232 Q. She didn’t testify to that. A. Well, she knew 
it. She told me she told him. 

Q. You didn’t tell him? A. She told him she was at our 
house, too. Miss Plaskett told him she was at our house, 
and she told me she told him she was at the Leland Memo- 
rial Hospital. 

Q. You nor your husband didn’t tell anybody where they 
were in the hospital? A. Who were we going to tell? We 
weren’t acquainted with them. If they had wanted to know 
they could have called up. We would have been glad to 
tell them. 

Q. You addressed postcards to Mrs. McCann? <A. Well, 
that was at Christmas. I didn’t save her address. I never 
kept those addresses. They didn’t mean a thing to me. 

Q. You knew Mrs. Gotthardt? A. Well, Mrs. Gotthardt 
—my goodness, I wasn’t thick with Miss Gotthardt. I knew 
her and met her and all, but I didn’t go down and call Miss 
Gotthardt. I was busy attending to Miss Ross. 

Q. That is right; you didn’t tell anybody where she was, 
and nobody could find out— 
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The Court: Mr. Hill, don’t argue any further. Proceed. 
By Mr. Hill: 


1233 Q. No one could find out by— 
The Court: Mr. Hill, I told you to proceed. 
Mr. Hill: Very well. 


By Mr. Hill: 


Q. Every time you would go to see Miss Ross in the hos- 
pital, would your husband be with you? A. Yes. 

Q. Now, coming to the day of March the 5th, the first 
time you saw Miss Ross on that date was early in the morn- 
ing, 7:00 or 8:00 o’clock? A. That is right. 

Q. And you stated that you had a conversation with Miss 
Ross? A. Yes. 

Q. She told you what to buy,—ice cream and stuff? A. 
Yes. 

Q. And she had other conversation with you, didn’t she? 
A. Yes. 

Q. And you have related it here. 

Now, you testified once before, didn’t you, in this case? 
A. Well, certainly I testified before in this case. 

Q. And I call your attention to page 329 of the rec- 
ord, and ask you if this happened: 
1234 ‘“‘Q. Did you see her’’— 
That is Mamie Ross— 

‘¢__on March dth, 1955? A. I did. 

‘‘Q. How many times were you at her home that day? A. 
Oh, at least two, if not three. 

‘‘Q. Do you remember what time you went over there the 
first time? A. Early in the morning. 

‘“‘Q. About how early? A. I guess around 7:00 o’clock. 

‘¢Q. What nurse was on duty when you first went there? 
A. Mrs. Mozingo. 

‘¢Q. Did you have any conversation with Miss Ross when 
you went over there the first time? A. Oh, yes. I went and 
spoke to her after I got there. 
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‘‘Q. And did she ask you to do anything for her? A. 
Maybe to straighten the pillow or give her a handkerchief. 
She kept a handkerchief under her chin all the time. 

‘*Q. Did she ask you to do anything that would 
1235 take you out of the house? A. Oh, no. 
‘“*Q. At that time? A. No; not at that time. 

*‘Q. Did she on another occasion? A. Yes. She asked 
me to go over and see that the nurses had plenty of food. 

‘¢Q. Did she tell you what food she wanted? A. I know 
what she wanted. Ice cream, milk, and eggs, and things 
like that for Miss Ross. She told me to go out to the nurses 
and write down what they wanted from the store. 

“*Q. Did you and Mr. Adlung do that? A. We did.’’ 

Now, does that refresh your recollection that she did not 
ask you to buy food for her on that date? 

You already knew it, you said. A. Well, I kept food in 
the refrigerator all the time for the nurses or if she needed 
anything, we always kept the food there. 

Q. You are not answering my question. 

Does that refresh your memory now as to your testimony 
at this former hearing, and, which is correct,—that testi- 

mony there or the one you gave today? 
1236 Mr. Hilland: How is it different? That is the 
question. 

The Court: I think all you can do, Mr. Hill, is ask if she 
so testified. 

Mr. Hill: All right. 


By Mr. Hill: 


Q. Did you so testify at the first trial, as I have just 
read? A. Well, I must have if you have got it there. 

Q. Calling your attention to page 333 of the record, did 
this testimony take place: 

‘*. Then what happened after the half hour or more? 
A. Mr. O’Brien came out and called the two gentlemen he 
had brought in, to come back into Mamie Ross’ room, and 
they went on in with Mr. O’Brien and they closed the door. 
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‘*Q. Where did you remain at that time? A. We stayed 
in the room with the nurse and my husband. 

**Q. What room was that? A. In the living room. 

*‘Q. Then what happened? A. Well, they were in there 
about another half hour and Mr. O’Brien came out and 

called my husband. 
1237 ‘‘Q. Did your husband go in? A. He went in. 
“‘Q. Did you goin? A. No. 

‘*Q. Who was out in the living room with you at that 
time? A. The nurse. 

‘‘Q. Was the nurse Mrs. Mozingo? A. Mrs. Mozingo. 

‘*Q. Do you remember how long Mr. Adlung—strike that. 
When Mr. Adlung went in, did any of the other gentlemen 
come out of the room? A. No; they were all in there. 

‘¢Q. Do you remember how long they were in the room 
after Mr. Adlung went in there? A. Oh, 15 or 20 minutes. 

“*Q. Now, after they had left, did you have any conver- 
sation with Mamie Ross that day? A. No more than to go 
back in and tell her I was going home.”’ 

Did you have that testimony— 

Mr. Hilland: If Your Honor please, there is no contradic- 
tion there. 

The Court: Yes. I don’t see any contradiction 
1238 between that testimony and what she said today, Mr. 
Hill. 

Mr. Hill: She had no conversation after then. 

The Court: All you may do is ask her if she so testified. 

Mr. Hill: Yes, sir. 


By Mr. Hill: 


Q. Did you so testify at the former trial? A. Yes. I 
guess so. It is on the record. 

Q. Now, isn’t it a fact that when Mrs, Fletcher called up 
between 2:00 and 3:00 o’clock in the morning of March 5th, 
that you did talk with her— A. No, sir. I didn’t get out 
of the bed and it wasn’t that; it was about 5:00 o’clock in 
the morning. 
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Q. About five o’clock? A. I think it was about 5:00 
o’clock; that is what I think. 

Q. And you got dressed and got over there at 7:00? A. 
My husband got up and answered the phone and then we 
dressed and went over there, yes. 

Q. And Mrs. Mozingo was there? A. Mrs. Mozingo came 

on at 6:00 o’clock. That is when she left. 
1239 Q. Mrs. Taylor was there living in the house all 
the time from February the 28th to March the 7th; 
is that right? A. I am not sure it was the 7th. What day 
was the 7th? 

Q. Monday. A. Monday? Yes—no; she left Sunday. 
She was there on her Sabbath and then she was there on 
our Sunday; and that is the day that the minister came and 
prayed with Miss Ross, on our Sunday; and she left that 
night and we had an ad in the paper and we put on a new 
night nurse, and a new day nurse. 

Q. Now, she was not on duty on the date of March the 
Sth? A. The 7th, no. 

Q. Mrs. Mozingo was there. But she lived in the house 
all the time. She slept upstairs, didn’t she? A. No; she 
went home after that. I called a cab for her and she left. 

Q. No. But from the time she was employed until she 
left the service, she slept in Miss Mamie Ross’ home? A. 
Yes. 

Q. She was there on the morning of the 5th up until 8 :00 
or 9:00 o’clock, wasn’t she? A. No. I didn’t see her on 

the morning of the 5th. 
1240 Q. You didn’t see her? A. No, sir. I saw Mrs. 
Mozingo. 

Q. And did you see her that night when Miss Hebert 
came on duty? A. Yes. We went back over there and Mrs. 
Mozingo had gone; and Mrs. Taylor had come back from 
church, so she was sitting in there with Miss Ross, and— 

Q. You saw Miss Ross and you saw Miss Taylor? A. 
Miss Taylor was sitting there, yes. 

Q. And you saw Mrs. Mozingo go there in the house on 
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1303 Kennedy Street about 7:00 or 8:00 o’clock? A. I 
saw her,— 

Q. At 7:00 or 8:00 o’clock Saturday night? 

Mr. Hilland: That isn’t what she said. 

The Witness: No. 

Mr. Hill: I am asking her if she didn’t, Mr. Hilland, 
please sir. 

The Witness: I told you that when we came back, Mrs. 
Mozingo had gone and Mrs. Taylor had come back from 
her church, and she came in there; and that was on her 
Sabbath, but it was a Saturday night. 


By Mr. Hill: 


Q. About what time was that? A. Oh, I guess around 
7:00 o’clock. 
1241 Q. 7:00 or 8:00 o’clock. Your husband— 
The Court: She said 7:00 o’clock. She didn’t say 
7:00 or 8:00. 
Mr. Hill: Excuse me. 


By Mr. Hill: 


Q. It was about 7:00 o’clock Saturday night? A. She 
had left Mrs. Mozingo go on because she was home and 
she told her to go ahead; that she would stay there; that 
she was there, and the night nurse would come on. 

Q. So you and your husband came there together? A. 
Yes. We went over; and the night nurse came on—Mrs. 
Herbert, I think her name was—or Hebert—one—and she 
was a Seventh Day Adventist, too; and Mrs. Taylor and 
Mrs. Herbert knew each other, and they spoke back and 
forth to each other and then we went home. 

Q. And you are positive that you and your husband was 
in Mamie Ross’ house Saturday, March the 5th, around 
7:00 o’clock at night when Mrs. Hebert came on? A. Yes. 

Q. And Mrs. Taylor was there? A. Yes. 

Q. Do you know who employed Mrs. Taylor? A. Why, 
yes. We employed her. 
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1242 Q. Youand your husband? A. That is right. We 
put an ad in the paper and she answered the ad and 
we went down to see her. 

Q. And where did you see her? A. I saw her on Hamil- 
ton Street, 920—something Hamilton. 

Q. And what date did you see her? A. Oh, a Sunday 
when we had the ad in the paper. 

Q. With regard to the date of February the 28th—when 
would it be—a week before? Two or three days before, or 
just how long before she got back from the hospital? A. 
Well, we went to get Miss Taylor when she was coming back 
from the hospital. She was there when Miss Ross came 
back from the hospital. 

Q. And what time did Miss Ross get back from the hos- 
pital? A. She came back 8:00 o’clock at night. 

Q. 8:00 o’clock at night, and Miss Taylor was there? A. 
Mrs. Taylor was there. 

Q. And were you present all the time when Mrs. Taylor 
was being employed for this job? A. Was I present all 
the time? 

Q. Yes. A. No. I couldn’t have been present all the 

time. I was there— 
1243 Q. You and your husband—you stayed there to- 
gether; is that right? A. Yes; off and on; all the 
time. 

Q. No, no. The time you interviewed her when you were 
going to employ her. <A. I interviewed her at Hamilton 
Street. 

Q. Yes; and you and your husband—you were together 
all the time? A. That is right. He drives the car and we 
go in the car. 

Q. Now, when Miss Ross came back to 1303 Kennedy 
Street, Mrs. Taylor was the only nurse he had employed 
to look after her, wasn’t she? A. That is right. 

Q. And you had left it to Mrs. Taylor to do 24-hour 
service for the first three days, had you not? A. Yes. We 
explained the case to her and she said she could handle it. 





251 


Q. But you knew that Mamie Ross was very ill, did you 
not? A. Well, I knew that all she needed mostly was just 
the attention of her food and to help her to the commode. 
That is all. 

Q. You know that the hospital had said that she 

1244 had to have more nurses, or be removed, you testi- 

fied? A. Well, we told Mrs. Taylor if she found the 

job was too much for her, all she had to do was to tell us 

and we would get her a night nurse, and she did. After a 

couple of days, she said it was more than she could take 
care of, so then we put an ad in the paper. 

Q. And during that first three days, while Mrs. Taylor 
was there alone with Mamie Ross at 1303 Kennedy Street, 
did you have anyone else, while she was there the first three 
days, did you have anyone to relieve her for night duty? 
A. Well, we did, after we put the ad in the paper. 

Q. I know, but the first three days. A. Oh, yes. The 
nurses’ registery, you know, they sent people out. 

Q. Oh, no. The first three days that Mamie Ross was in 
her home at 1303 Kennedy after she came out of Leland 
Memorial, there was nobody there but she and Mrs. Taylor; 
is that right? A. Well, I am not sure if it was three days 
or not, but she was there a day or two by herself and trying 
to do it all alone. 

Q. Now, did Mrs. Taylor complain to you that the work 

was too heavy for her? A. Yes, she did. She said 
1245 she couldn’t get up at night and that Miss Ross called 

her at night and she couldn’t do both day and night 
duty. 

Q. And do you remember how much you paid Mrs. 
Taylor? A. Well, I think it was $25.00; then she asked for 
$30.00, and we gave her $30.00. 

Q. For a week? A. Yes. 

Q. And did you give her any reason for having her work 
for such a small sum? A. No. That was the price in the 
paper and she answered the ad. 

Q. Didn’t you tell her that Mamie Ross didn’t have much 
money and couldn’t afford to pay? A. I never told her 
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anything about Miss Ross’ money to anybody. The price 
was in the paper and she answered the ad. 

Q. Did your husband say anything to her about her not 
having any money, in your presence? A. No, sir. 

Q. Didn’t you know that Leland Memorial had recom- 
mended nurses around the clock for this sick woman? A. 
Well, they just meant practical nurses. 

Q. I know; but you didn’t get them around the 
1246 clock the first three days, did you? A. Well, no; 

because Mrs. Taylor said she would try it and if she 
couldn’t do it she would let us know. 

Q. Would you think that an elderly lady, 68 years old, 
could work 24 hours a day? A. Oh, she said she had done 
it a many atime. We took her word for it. 

Q. That had nothing to do with conserving Mamie Ross’ 
estate? A. No, sir. 

Q. Now, when Mrs. Fletcher called—strike that. 

Did you see the will after it had been executed on March 
the 5th? A. No, sir; not until I went to O’Brien’s office, 
and he read it to us. 

Q. You didn’t see it until after she had died? A. No, sir. 

Q. Did you know whether or not it had carried out Miss 
Ross’ promise to you to leave you something? A. No, I 
didn’t know anything about it. 

Q. And you didn’t inquire about it? A. No, sir. 

Q. As a matter of fact, you weren’t interested in it? 

A. Well, I took her at her word. I thought Miss 
1247 Ross would keep her word. 

Q. Now, you said, as I recall, that it was cold and 
somebody called and got your husband to go in and open 
or close the door? A. That is right. 

Q. How was this house furnished? A. How was it 
furnished? 

Q. Yes. A. Well, the first floor was—it didn’t have any- 
thing in it but two old rockers when she was living upstairs ; 
and we went around and bought second-hand furniture to 
accommodate the nurse while she was sick. It was very 
poorly furnished; just things we bought up through the 
paper in a hurry. 
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Q. And was the house cold? A. No. It wasn’t cold; but 
Miss Ross required an extra amount of heat all her life; 
and she was chilly, so he went in and pushed the oil burner 
up that was right there in the bedroom, where she was, and 
closed the French doors. 

Q. And was the house comfortably furnished enough to 
take care of a sick woman like that; when you brought her 
back there? <A. Yes. 

Q. It was? A. She had plenty of oil. 
1248 Q. I know, but was the house furnished; the furni- 
ture and all, was that adequate for her needs? A. 
Yes. It was the way she wanted it. 

Q. And I believe that you had some conversation, or you 
were present when you had some conversation about she 
wanted to rent part of the house, out at Leland Memorial; 
is that right? A. Yes. She said she wanted to go home 
and have a bath put on the first floor and move downstairs 
and rent the top floor unfurnished. 

Q. Yes. A. And she didn’t want any extra furniture up- 
stairs because she wanted it unfurnished when she rented it. 

Q. What furniture did you and your husband buy for 
her? A. Oh—we bought just what was necessary for the 
nurses to get along with, because she said— 

Q. One studio couch; that is all, isn’t it? A. Yes. 

Q. For Mrs. Owens? A. And a bureau. 

Q. In view of the instructions that the hospital had given 
and the fact that you were going to have nurses around the 

house, would it have been practical for you to have 
1249 rented the top floor for her in that house? A. How 

could I rent it when I was tending to her and the 
nurses when she was sick? I had all I could do. 

Q. She said she wanted it rented, didn’t she? A. Not 
while she was sick she didn’t expect me to rent the top 
floor, when she was sick. 

Q. She told you that in Leland Memorial, didn’t she? 
A. She said she was going to do it when she got well 
enough. 

Q. Yes. When she got well enough. 
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Mr. Hilland: Let her finish her answer. 

The Court: Yes; let her finish her answer, Mr. Hill. 

Mr. Hill: Pardon me. 

The Court: You said she said she was going to do it when 
she got well. Is that right? 

The Witness: That is right; when she got well. 


By Mr. Hill: 


Q. When she got well, she was going to do it? A. That 
is right. 

Q. She didn’t give your husband any instructions about 
doing painting or anything like that which he carried out? 
A. Yes, he did. 

Q. And isn’t it a fact that she said that she wanted 

1250 to rent it right then, so she would have somebody 

in the house with her, a housekeeper? A. No. You 

couldn’t fix the room that needed painting. The plastering 

was all down in her bedroom from a storm; and it couldn’t 
be fixed because she was sleeping in that room. 

Q. No. But my question is, wasn’t the instructions that 
she gave to have the house fixed immediately so she could 
have it rented immediately? Not when she got well? A. 
Why, no; she was going home and get able to tend to 
it herself. The house was fixed while she was in the hos- 
pital. 

Q. She thought she would go home— A. While she was 
away. 

Q. —and she would look after renting it herself? A. 
That is right. And while she was away it was fixed up 
so that when she got well, and it had a bathroom down- 
stairs, the upstairs was all ready to rent if she felt like 
doing it. She was a business woman and she could tend 
to that herself. 

Q. Now, what time or what occasion did she tell you 
that in the hospital? A. Oh, we would go over there and 
talk to her every day. She told us that. 

Q. Mentioned that every day? A. Well, that was 
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1251 among the conversation. I wouldn’t know just what 
day it was she said that. 

Q. How far was it from the time she left the hospital 
that you had that conversation with her? A. Oh, I should 
think about a week. She was in the hospital twenty days. 

Q. About a week before she left she said that— A. No; 
I said about a week after she left. 

Q. Oh. About a week after she left the hospital? A. 
After she left her house and went to the hospital. 

Q. Oh, I see. A. Then she told us what to do while she 
was in the hospital. 

Q. And was anyone else present when that happened? A. 
No, sir. 

Q. Besides you and your husband? A. My husband and 
I was talking to her; that is all. 

Q. Now, did you go with Mr. O’Brien and your husband 
out to the hospital on February the 20th? A. Yes, sir. 
I didn’t go with Mr. O’Brien. My husband and I went 
in our car and he came in his car about 2:30 on a Sunday 
afternoon. 

Q. Yes. But you met him out there and saw him? A. 

Yes; we met him. 
1252 Q. And how did you know Mr. O’Brein was going 
to go out there on that date? A. Well, because ar- 
rangements had been made for him to come out that day. 

Q. Who made the arrangements? A. My husband. 

Q. And did you know for what purpose he was going? 
A. To see Miss Ross. 

Q. For what purpose? A. Just to fix the—get the 
will back; and said she wanted to make some changes. 

Q. To get the will back and she wanted to make some 
changes? A. Wanted to make some changes. 

Q. Did she tell Mr. O’Brien that in your presence? A. 
No; she didn’t tell that in my presence. She talked to 
my husband and I in the hospital. 

Q. She told you and your husband in the hospital? A. 
That is right. 
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Q. That she wanted to get the will back? A. Yes. 

Q. And make some changes in it? A. If you want me 
to tell you, we were over there and she was right talkative 

that day, and she said she wanted us to remember 
1253 her and not to forget to take care of her grave per- 

sonally, that we had always been to the cemetery 
with her and helped her take care of her people’s grave; 
and she wanted us to do that for her when she was gone and 
to look after things and see that she had flowers and be 
remembered; and she wanted a tombstone like she showed 
us in the cemetery; and that she wanted us to do it. And 
my husband said, ‘‘well, I am sorry, Miss Ross; I can’t 
do that. The American Security and Trust Company 
has ‘charge of your will. I don’t have any power to take 
care of your flowers or anything like that’’, and she said, 
‘*well, she wanted to change the will and see that we had the 
power to do it.’ So my husband said, ‘‘ Well, you can 
put it onto the will that you have already made’’; and 
she said, ‘‘No. I want to make a new will. I want you to 
get me another lawyer.’’ And my husband said, ‘‘Do you 
want Mr. Labofish’’, and she said, ‘‘No’’. 

He said, ‘‘Do you want the lawyer that wrote the other 
will’’, and she said, ‘‘No.’’ 

He said, ‘‘How about Mr. O’Brien’’; and she said, 
‘*Well, tell Mr. O’Brien’’. 

So my husband called Mr. O’Brien and made arrange- 
ments to come over there, and we met him and went in there 
with him on that Sunday afternoon. 

Q. Did she tell you why she wanted Mr. O’Brien? A. No. 
She didn’t say why. 

Q. Did she make any objection to Mr. Labofish? 

1254 A. Yes. She said she had him before in a case where 
he had evicted someone out of a house, and he 
charged her so much money she didn’t care for him again. 

Q. Did she say any reason why she didn’t like Mr. 
Tolley? A. Well, said she didn’t want him again; he 
charged her more money than she thought he was going 
to charge. He charged her more than he had. 
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Q. Is that all she said about Mr. Tolley? A. That is 
all. 

Q. Did she say anything about an estimate of the cost 
of how much the fee would be for preparing the will? 
A. No. I didn’t hear anything about it. 

Q. Didn’t hear anything. And you were present when 
all that conversation went on, weren’t you? A. She didn’t 
ask us what his fee was going to be. We couldn’t tell him. 

Q. No, no; but when she told you and your husband that, 
you were present and heard what was said? A. Well, she 
didn’t ask us how much Mr. O’Brien’s fee would be. We 
didn’t know. 

Q. I am not inquiring about Mr. O’Brien’s fee. I am 
asking, did she say anything about Mr. Tolley charging 
more than he had estimated he would have to charge for a 

fee? A. Yes. She said he said $35.00 and he 
1255 charged her $102.00, I think, and fifty cents. 
Q. And that is the reason she didn’t want him? 
A. I didn’t ask her. 

Q. I thought you said that that was the reason she didn’t 
want Mr. Tolley? A. Well, she said she didn’t want Mr. 
Tolley. 

Q. And did she say anything about why she was chang- 
ing the executor? A. No. Said she wanted my husband to 
take care of her affairs. He had always done it, and she 
wanted him to do it. 

Q. Did she say anything about the cost of the administra- 
tion of the estate? A. No. 

Q. I believe you said that you—strike that. 

How long did you and your husband and Mr. O’Brien 
stay with Mamie Ross on the date of February 20th? A. 
Why, we just went in and spoke to him; and Mr. O’Brien 
went in; and we went back in the reception room and 
waited until he came out. 

Q. And were either you or your husband present when 
he was in talking with her? A. What is that? 

Q. Were either you or your husband in, present, 
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1256 with her when she was talking to him? A. No, sir. 
We were in the waiting room. 

Q. Where did she tell you about this change in the 
will that you just described? Where was she when that 
happened? A. That my husband was to take charge of 
things? 

Q. Yes. Where were you-all when that happened? A. 
Well, that was before this meeting. It was when we were 
over there talking to her— 

Q. If it was before, how long before? A. Oh, about a 
week. 

Q. And do you recall whether or not Mamie Ross was 
ambulatory, or could she walk around when you first took 
her to Leland Memorial Hospital? A. Well, the first time 
we took her she had a room with a private bath and she 
could go from her bed to the bathroom. 

Q. That is in Leland Memorial Hospital? <A. The first 
room she had was a private bath. 

Q. And could she walk up and down the aisle? A. No, 
sir. 

Q. Couldn’t get out of the room? A. No. She didn’t 
go out of the room. 

Q. Did there come a time when she was unable to go 

to the bathroom by herself out there? A. Well, she 
1257 didn’t have a bathroom. She had a commode in the 
rooms after that, and— 

Q.: At Leland Memorial I mean. A. Yes. And she would 
have to get help sometimes to get off the bed and get back 
in the bed. It was too high. 

Q. When she came back to your house, was she able 
to get up out of bed by herself? A. Well, she didn’t come 
to my house from Leland Memorial Hospital. 

Q: Well, when she came back to her house from Leland 
Memorial, was she able to walk? A. No. She didn’t walk. 

Q. She couldn’t walk? <A. No, sir. 

Q. She was bedridden, then? A. She wasn’t bedridden. 
She got up and down to the commode. 
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Q. By herself? A. Sometimes she would get part up 
and then call for you to help her. 

Q. Could she feed herself all right, eat by herself? A. 
Feed herself? Yes; she could, in the beginning. Some- 

times she couldn’t; you would have to hold the glass 
1258 sometimes for her. 
Q. On March the 5th, do you think she ate by 
herself? You were there? <A. Yes. 

Q. Did you see her eat that day? A. She took the milk 
and egg; that is all I saw her take. 

Q. Milk and egg? A. Yes. 

Q. What time of the day did she take this milk and egg? 
A. Oh, well, when I was over there; about after lunch 
when I went back. 

Q. Would that be around 3:00 o’clock? A. Yes. About 
—no; it wasn’t around 3:00 0’clock. That wasn’t right. It 
was about 1:00 o’clock. 

* * * * RK * ™ * * * 
1260 Q. Mrs. Adlung, would you tell us how long, over 

what period of time, Mamie Ross lived in your home 
after she left, the time she was nursing your daughter? 

When was the next time she came to your house after 
that? A. After she was at my daughter’s house, you say? 

Q. No. When was the next time she came to your home 
to live after she had finished nursing your daughter? A. 
Oh. She came to my house off and on. I couldn’t begin 
to tell you. Sometimes I would take her to the doctor’s 
and she would have an X-ray made or was going to have 
one made the next morning. She would come over and 
stay three or four days; sometimes a week at a time. It 
was not any particular set time. She was off and on, 
many a time. 

Q. Did there come a time when she lived at your house? 

A. Oh, yes. 
1261 Q. When was the first time that occurred? A. 
When the baby was small. 
Q. After that, when was the next time? A. The next 
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time was when she sold her house on 13th Street, 5527. 
She came over and lived with me. 

Q. How long did she live with you on that occasion? 
A. About a month; until she got possession of the other 
house. 

Q. And what time was that—what date was that? What 
year and month, if you know? A. Must have been about 
"52. 

Q. Then when was the next time she came to live at 
your house? A. The next time she came to stay any length 
of time was when she came over when she sold the house 
that she went to live in, 5505, and came to my house. 

Q. How long did she stay at your house then? A. After 
she sold 5505? 

Q. That is right. A. About a month. 

Q. One more month. A. Yes, sir. 

Q. And was that the occasion when she moved into the 

basement of your house? A. Yes. 
1262 Q. And after one month she left your house? A. 
That is right. 

Q. And did she ever come back there to live again? A. 
No. She never came back to live—yes; she came back 
after she had had that operation. 

Q. After she had the operation at Garfield? A. Hospital. 

Q. How long did she live in your house then? <A. She 
was there nearly three weeks. 

Q. Three weeks? A. Not quite three. 

Q. Are those the only times she ever lived in your 
house, actually lived there? Paid you rent, or paid you for 
your services, or anything like that? A. As far as I can 
remember, and other times she would stay sometimes a 
week at a time; just for a change; or be going to the dentist 
and come back and stay at my house. 

Q. So, according to your testimony, she spent as a tenant 
at your house, three months and three weeks. 

Now, what rent did she pay during the first month of 
1952, if any? A. Well, I think she paid—she always set 
her own price. When she came in, she said ‘‘Mrs. Adlung, 
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I will give you $40.00.”’ That was an apartment. 
1263 =©Q. $40.00 for an apartment? A. Yes; upstairs. 
The front apartment. 

Q. And then the second time she came, how much did 
she pay you for that? A. She set the price at $50.00 for 
the basement. 

Q. $50.00 a month? A. That is right. 

Q. And the third time she came, what did she pay you? 
A. She paid me $50.00 a week. $30.00 for my services and 
$20.00 for the apartment. 

Q. $50.00 a week? A. That is right. 

Q. All told? A. All told, $50.00. $30.00 for my services 
and $20.00 for the apartment. 

Q. And, for the three weeks she stayed, how much did 
she pay for that? A. $50.00 a week. 

Q. I believe you said that you had taken Miss Ross to 
dinner for Thanksgiving and Christmas over the years? 
A. Yes. 

Q. Some of the times she would go with Mrs. McCann 

for dinner on those occasions? A. Never. 
1264 Q. Never did? A. From the time that I knew her 
was she at anyone’s house for Christmas or Thanks- 
giving dinner. We either went to her house or she came 
to our house. 

Q. And you don’t remember an instance where Mrs. 
McCann brought the dinner over to her house? A. Yes. 
She told me Mrs. McCann had brought her dinner but 
she gave it to Mrs. Hagan. 

Q. But that is one time she didn’t eat with you? A. 
Oh. That wasn’t Thanksgiving. That was either after 
Thanksgiving or a little before. It was not Thanksgiving. 

Q. Was not Thanksgiving? <A. No, sir; not the day. 
Not Thanksgiving day. 

Q. And Mrs. McCann never did have her to dinner 
or bring her a dinner on any other occasion, to your know]- 
edge? <A. Not that I know of. 

Q. And was your association with her all during the 
week, did you see her every day during the week, during 
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the latter part of her life? A. Oh, yes, I did. Our back 
yards came right together. I could go from my yard 
into her back alley gate. It wasn’t only a few steps, and 
I would just run in and out all the day long, whenever 
I thought I should go over. 

Q. And you were associating with her on a friendly 
1265: basis, and that would include weekends, Saturdays, 

and Sundays, and holidays? A. Yes. 

Q. And did you ever go away Saturdays and Sundays 
and leave her there alone? <A. In the summer I went to 
the beach some times on the weekend; yes. 

Q.' And you didn’t take her? A. Not when she was bad 
off, I couldn’t take her, no. 

Q. When was she bad off you couldn’t take her? A. 
She was bad off after she went back to live at her house 
at 1303 Kennedy Street. 

Q. Before that time, had you ever left her alone or 
weekends? A. She had been alone, and she had been—well, 
she was able to sit on the porch in the rocking chair them 
times. 

Q. So she wasn’t a constant companion of yours at any 
time, was she? A. To me? 

Q. Yes. A. Well, I don’t know. We used the telephone, 
kept in touch with each other all the time. 

Q. But there are these occasions when you would go to 

the beach and you would leave her alone; right? <A. 
1266 Why, yes, she surely stayed there while I was at 

the beach, but I always went over to see her before I 
went to the beach; and I came back on Sunday and I would 
always go over to see her when I came back from the 
beach, and talk to her. 

Q. And there is at least this one instance you remember 
Mrs. McCann brought her dinner around Thanksgiving? 
A. She told me so. I wasn’t there. 

Q. Do you remember now that on that occasion when 
Mamie Ross had dinner with you on Thanksgiving? A. 
I took her over dinner, too. 

Q. Both of you? A. I took the dinner over to her. 





263 


Q. Now, you were testifying yesterday about Mr. 
O’Brien calling you up and making an appointment to 
come out to execute the will on March 5th. 

When did you first learn there was going to be a new 
will executed by Mamie Ross? A. When she was over 
in Leland Memorial Hospital. She was there twenty days; 
and we went to see her then; and she was there about ten 
days or maybe a week when she said she wanted to change 
her will. 

Q. And who else was present when that occurred? A. 

My husband and I. 
1267 Q. As a result of that, did you or your husband 
get in touch with Mr. O’Brien? A. My husband did. 

Q. And when Mr. O’Brien went out to take the instruc- 
tions, you went along? A. We met him out there. 

Q. Yes. A. He came in his car and we were there in our 
car. 

Q. Did he tell you that he was going to take the instruc- 
tions? A. He had an appointment to go in to see Miss 
Ross. 

Q. How did you know that? A. My husband and him 
phoned that. 

Q. So you knew he was going to get instructions to make 
a new will? A. To change the will, as I understood it. 

Q. And on that occasion when Mamie Ross was talk- 
ing about changing the will, did she tell you anything about 
who she was going to leave her property to? <A. No, sir; 
she didn’t mention the property. 

Q. You knew how much property she had, though, did 
you not? <A. I knew she had these houses. 

Q. Didn’t you know that she had these bank ac- 

1268 counts and loan balances? <A. I had heard her talk 

about her interest, when she made her income tax 

out. I went to the income tax place with her every year 

and set down and waited the turn for her to have her in- 

come tax adjusted and paid; and went with her. I knew 

that she went down there and paid her income tax. And I 
knew she— 
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Q. ‘Where did she have her income tax made out? A. 
Where did she have it made out? 

Q. Yes. A. Well, she tended to it herself, except when 
she got real bad off, and when she was ill in the hospital, 
my husband wrote to the Internal Revenue and told them 
that she was sick, and there was no way of getting her in- 
come tax until she got better, to come home; and they 
allowed time to elapse so that when she got well, that she 
could come back and have it made out. 

Q. Did you have any dealings with a Mr. Roche in con- 
nection with income tax? A. No, sir, I didn’t; but Miss 
Ross ealled somebody and had them to make her income 
tax out. 

Q. Did you know of any discussion between anybody 
that Miss Ross was making her income tax out, with re- 

spect to this $500 item your husband got for selling 

1269 5505-13th Street? A. Well, some man called on the 

- phone—I don’t know who he was, or his name— 

but my husband had the phone and explained it to him 
on the telephone. 

Q.' Your husband objected to reporting that as income; 
is that the basis of it? Called it a gift? A. It was a gift. 

Q. He said it was not a payment; it was a gift. A. It 
was a gift. Miss Ross gave it to us for selling. It wasn’t 
a@ commission. 

Q. And Miss Ross—did she want to report that as a dis- 
bursement on her part—did she not? <A. Well, she said 
she wasn’t going to. She said it was a gift to us. 

Q. But do you know whether she did or did not report 
it as a gift? A. I didn’t see Miss Ross’ income tax. The 
man she called up filled it out. I have never seen it. 

Q. You went with her, though, to see it? A. I did not 
go with them. 

Q. I thought you said you went with her— A. Not this 
time. This was when she was sick. I went with her when 
she was well enough to go down there and take the things 
herself. 
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Q. Did you go with her at any other time besides 
1270 this one when the $500 item was in question? <A. I 
didn’t go with her then. 

Q. I say that you went with her other times than then, 
didn’t you? A. Oh, yes. I would go down with her and 
set in line with her and wait until she went up to have 
her tax adjusted. 

Q. And how often did you go; how many times? A. Once 
a year. 

Q. Was there any reason why you didn’t go to see Mr. 
Roche about this? A. I didn’t have any connection with 
Mr. Roche, or ever seen him or talk to him or anything. 

Q. I understand, but was there any reason why you 
didn’t go? A. No. My husband attended to it. I didn’t 
have anything to do with it. 

Q. Do you know how long Mamie Ross lived with Mrs. 
Hagan? <A. Yes. She went over there in April and left 
in November. 

Q. Of what year? A. Of the year when she came out 
of my basement and went over there. 

Q. Was that 753 or 54? A. That must have been 
1271 54. 

Q. That is about eight months; is that right? 
A. Yes. 

Q. And during that time, did you visit Mamie Ross at 
Mrs. Hagan’s? A. Yes, I did. I went over and took her 
mail. I went over to see her and saw her on the front 
porch a couple times and was inside one time talking to 
her in the living room. 

Q. You didn’t go to see her every day two or three 
times, like you did later? A. No, sir, I didn’t. Mrs. Hagan 
was supposed to have taken care of her and gone to the 
store and done that for her. Miss Ross reduced the rent in 
half; paid half the gas, oil, light, telephone, and every- 
thing; and had the two back rooms and back porch; and 
Mrs. Hagan was supposed to take over and render the 
services that I had been rendering. 











266 


Q. Now, how did you know that? A. Miss Ross told me. 

Q. And did you take Mamie Ross to the cemetery, and 

flowers, and all, you have been talking about, during that 

time? A. Yes, sir. When she was in Mrs. Hagan’s, I 

went over and parked out front and waited for her 

1272 to come out and took her to the cemetery on the 30th 
of May. 

Q. Did you have some difficulty with Mrs. Hagan? A. 
Not a word. 

Q. Why didn’t you go on in to see her like you did other 
places? A. She told me on the phone to blow the horn and 
she would come out—Miss Ross. 

Q. There was no other reason for your not going in? 
A. No. She just said, ‘‘You blow the horn and I will be 
ready and come on out’’. 

Q. Didn’t you ask for a key to Mrs. Hagan’s house so 
you could come in any time you wanted to? A. Did I ask 
for a key? 

Q. Yes. A. No, sir, I didn’t. Miss Ross gave me the 
key. 

Q. You didn’t ask Mrs. Hagan for a key? A. Oh, no, 
indeed; I never asked Mrs. Hagan for a key. 

Q. You didn’t have any difficulty— A. I didn’t have the 
key until after Miss Ross was in the house alone, and 
then she— 

Q: Didn’t have it while— A. No. And then she gave 
me the key so I could open the door and come in to 

save her from coming down the steps, because she 
1273 had such a time going up and down the steps and 

took her so long to do it, that she gave me a key 
so I could come in. 

Q. Was she living upstairs after she was living in that 
house by herself? A. She lived upstairs, yes. 

Q. All the time. The downstairs was vacant? A. The 
downstairs was empty. Wasn’t a thing downstairs but 
two old chairs in the living room; and she lived upstairs; 
until she came back from the hospital. 
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Q. Well, you didn’t have a key, as I understand it, while 
Mamie Ross was living with Mrs. Hagan? A. No, sir, 
I did not. She gave me the key when she was in the 
hospital; and Mrs. Hagan was still on the first floor; and 
asked me to go to her house and get her some clean gowns 
that she needed at the hospital. I had a key then, but 
I rung the bell before I even tried the key. 

Q. You were testifying yesterday about Mamie Ross 
didn’t say anything about the nurse was beating her or 
trying to take her money, that you heard. You weren’t 
there, were you? A. What; Mrs. Fletcher said that, you 
mean? 

Q. Yes. A. No, sir. I wasn’t there. That was at night 

time. 
1274 Q. That is right. You don’t know what happened. 
do you? A. No. I was home asleep. I don’t know 
about when Mrs. Fletcher was there at night. 

Q. You never met Mrs. Fletcher? A. Not until I saw 
her down the court the last trial. 

Q. But I believe you said she called you up and wanted 
the job back the next day or the day after she left, or 
something like that? A. That is right. 

Q. How did you know that was Mrs. Fletcher? A. 
Well, Mrs. Mozingo answered the phone, and she told 
me that a Mrs. Fletcher wanted to speak to me on the 
telephone, and she told me who she was and asked me if 
her and her cousin, Mrs. Mozingo, couldn’t take the job 
over and handle it themselves without having the extra 
nurses coming and going. 

Q. This is the same nurse that had called up earlier in 
that same day and quit the job, is it? A. That is right. 
Mrs. Fletcher. 

Q. And she recanted and during the same day, she called 
and wanted the job back? A. The next day, yes. She 
called that early in the morning, and then the next day 

when I was over there, she called and wanted the job 
1275 for her and her cousin. 
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Q. Well, Mrs. Mozingo wasn’t there the next day? 
A. Yes, she was. 

Q. She was there the 5th only? A. I beg your pardon? 

Mr. Hilland: That is the day she is talking about. 

The Witness: That is the day I am talking about. 


By Mr. Hill: 


Q. That is the day Mrs. Fletcher had the conversation. 
That is the day she quit. 

Mr. Hilland: That is right. The same day. 

The Court: That is right. 

The Witness: The day who quit? 

The Court: That is right. 

The Witness: Mrs. Fletcher left early in the morning. 


By Mr. Hill: 


Q. That is right. She left about 6:00 o’clock? A. But 
she called me up. 
Q. The next day? A. And Mrs. Mozingo— 


Mr. Hilland: Well, the next day is the same day, Mr. 
Hill. 
The Court: Yes. Let’s proceed, gentlemen. 
1276 Mr. Hill: Your Honor, I would like to have that 
straightened out. 
The next day would not be the 5th. 
The Court: Well, you are not testifying, Mr. Hill. 


By Mr. Hill: 


Q. The day of March the 5th Mrs. Mozingo served the 
whole day as nurse; is that right? A. That is right. 

Q. She did not serve the next day as nurse, did she? A. 
No, sir. 

Q. Then when Mrs. Fletcher called up on the morning of 
March the 5th, it was the same day that she had quit the 
job and gone home at 5:00 or 6:00, or 7:00 o’clock in the 
morning, was it not? A. I know Mrs. Mozingo was there, 
and I know it was the 5th, and I know Mrs. Fletcher called 
the night before; yes. 
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Q. Then it was the same day that Mrs. Fletcher quit 
that she called back and wanted the job back? A. She 
called; yes; Mrs. Fletcher. 

Q. Is that right? A. As far as I can remember it is. 

Q. Were you present when any instructions were 

1277 given about Mamie Ross having nurses around the 

clock? A. No. I wasn’t present. That was the 
telephone conversation. 

Q. Did you participate in that conversation? <A. No, 
sir. 

Q. So you only know about it from what someone told 
you? A. I know it was called over the phone. 

Q. Now, did Mamie Ross say anything to you personally 
about she could not afford nurses around the clock, or 
say that in your presence? A. Well, when she was in my 
house, Doctor Little said that Miss Ross should have a 
nurse; that I was getting played out waiting on her; and 
she spoke up and said she couldn’t afford to have a nurse 
then. And she couldn’t afford to have nurses around the 
clock, registered nurses. She didn’t mind practical nurses. 

Q. Now, after that, when she was in Leland Memorial 
Hospital, after she got out of your house and went to the 
hospital in Leland Memorial, did she say to you that she 
couldn’t afford nurses? A. She said she couldn’t afford 
anything but practical nurses. 

Q. Couldn’t afford anything but practical nurses? 
1278 <A. No. 

Q. When did she say that? <A. Well, we were 
talking about it at the Leland Memorial Hospital. 

Q. And how long before she left there? A. I guess about 
a week; something like that. 

Q. I think you testified yesterday that she had at first 
at Leland Memorial a room and bath. A. That is right. 

Q. And later on she didn’t have a bath. A. Didn’t have 
a private bath. 

Q. Why was the reason for getting her out of the room 
and bath into a room that didn’t have a bath? A. She 
didn’t like the room. It was noisy. It was right on the 
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front of the hospital, for one thing; and she was used 
to using the commode; and she wanted her own commode 
and wanted to use the commode. She didn’t care for the 
private bath. 

Q. Well, did that private bath and room cost more than 
the next one? A. I think it was just about a dollar. 

Q. Dollar more? A. Yes; something like that. 

Q. Yesterday I called your attention to the tele- 
1279 phone being taken out of the house at 1303 Kennedy 
Street. 

Do you remember the date that Mr. Tolley came to your 
house to interview Mamie Ross about a will first? A. No. 
I don’t know the exact date. 

Q. Was that February the 2nd? A. I couldn’t tell you 
the date. I don’t know it. 

Q. You were there when he came, were you not? A. Yes; 
I was there. 

Q. And does this refresh your memory, that the next 
day you called the telephone company and asked them 
to take the telephone out of Miss Ross’ house— 

Mr. Hilland: Your Honor, this was gone into yesterday. 

The Court: Yes. I think you have exhausted the subject, 
Mr. Hill. 

I think you covered it yesterday. Proceed. 

Mr. Hill: Well, Your Honor, may we come to the bench, 
please? 

The Court: Yes. 


(Bench Conference:) 


Mr. Hill: She said yesterday she had to see the tele- 
phone company, and I have the testimony transcribed and 
I want to refresh her memory to see if she can remember, 

and [I think I should be allowed to do that. 
1280 I have the testimony transcribed of what the tele- 
phone representative said. 

The Court: Very well. I think you may do that. 


(Open Court :) 
By Mr. Hill: 


Q. Mrs. Adlung, to refresh your memory, the repre- 
sentative of the C&P Telephone Company, Mr. Sheeks,— 

Mr. Hilland: That is not a proper way to approach it, 
Your Honor. 

The Court: No. I will sustain the objection. 


By Mr. Hill: 


Q. I call your attention to the fact that the representa- 
tive of the telephone company testified in this case— 

Mr. Hilland: I object to that. 

The Court: Yes. I will sustain the objection. 


By Mr. Hill: 


Q. Well, it is the evidence in this case that the telephone, 
TUckerman 7574 was discontinued on February the 3rd, 
1955. 

Does that refresh your memory that on that date you 
called them and asked them to do that? A. It was dis- 
continued when she came back from having her opera- 

tion and came to my house. 
1281 Q. Well, does that refresh your recollection that 
on February 3, 1955, you called the telephone com- 
pany and had the telephone, TUckerman 2, I believe it is, 
7574, at 1303 Kennedy Street, discontinued on February 
3, 19552 A. If I did, it was Miss Ross’ orders to do it 
after she came back from the hospital. 

Q. Now, do you recall now that she gave you an order 
to have that done? A. Why, yes. I wouldn’t have done 
it unless she told me to do it. 

Q. She didn’t give you any order to have the one re- 
moved the 31st, did she? 

The Court: Mr. Hill, she had been dead for about three 
weeks, hadn’t she? 

Mr. Hill: Yes, sir. I will withdraw the question. 
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By Mr. Hill: 


Q. Now, you recall the date of February the 7th, 1955, 
when Mr. Tolley was at your house? A. I do. 

Q. And you knew what his business was on that date? 
A. I knew Mr. Little called the American Security and 
Trust Company. 

Q. You knew he executed a will that day, didn’t you? 

A. What did you say? 
1282 Q. You knew Mamie Ross executed a will that 
day, didn’t you? <A. Yes. 

Q. And the very next day she went to Leland Memorial 
Hospital, did she not, on the 8th? A. Yes, she did. 

Q. And isn’t that the last time that Mamie Ross lived 
at your house? A. That is right. 

Q. When she came back, she went to her house at 1303 
Kennedy? A. That is right. 

Q. And there she had to look after her,—Mrs. Taylor? 
A. That is right. 

Q. I show you Plaintiffs’ Exhibit Number 11, about 
which you testified yesterday, and I believe that you said 
you addressed the envelope, Mamie signed her name to 
it, and you wrote on, ‘*Come to see me’’ for her; is that 
right? A. No, sir; I didn’t say that yesterday. 

Q. Well, tell us what you said. A. I said, ‘‘Miss Ross 
wrote that’’; Mamie—‘‘Come to see me.’’ I addressed the 
envelope; and she took it and wrote it on there herself. 

That is not my writing. 
1283 QQ. What was the reason for your addressing the 
envelope on that occasion? A. She called me up on 
the phone and asked me to buy her some Christmas cards, 
about six, and stamps; and would I please come over and 
address the Christmas cards for her; and I did that for her. 

Q. She was unable to do it herself? A. Yes, sir—I didn’t 
know. She asked me to do it. But she asked me for the 
card and she wrote that herself. 

Q. Now I show you Plaintiffs’ Exhibit Number 10, and 
ask you who wrote the address on that exhibit. A. I wrote 
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this, too, on the envelope; and that is my writing on the 
card. I signed the card. She told me to sign them for her; 
and I did, ‘‘ Mamie Ross.’’ 

Q. Was that all in your handwriting? A. That is my 
handwriting; yes, sir. 

Q. And what was the occasion for your doing that for 
Mamie Ross at that time? A. She asked me to doit. That 
is the only reason. 

Q. What year was this? <A. 753. 

Q. And both of those exhibits were sent to the same ad- 

dress, were they not? A. The address she gave me. 
1284 Q. And you didn’t know who Mrs. McCann was? 

A. No, sir. I had never seen her or knew anything 
about her. 

Q. Was Mamie Ross unable to write on those occasions? 
A. What did you say? 

Q. Was she unable to write on those occasions. A. No; 
she could write. 

Q. She just asked you to do that as a favor? A. She 
just asked me to sign them for her, and I did. 

Q. You didn’t sign any checks for her back in those days, 
did you? <A. No, indeed. I never signed any checks for 
Miss Ross. 

Q. Now, you testified that Mamie Ross secured Doctor 
Little at a rest home. A. That is right. 

Q. Were you there when that occurred? A. I was. 

Q. And how did you come to select Doctor Little? A. 
Well, the manager of the rest home had Doctor Little come 
in for the rest of her patients. He was the house doctor 
there. And she asked me if it would be all right to select 
Doctor Little, and I told her I didn’t know of anyone; that 

it was up to her. Whoever she selected would 
1285 be all right. And she called in Doctor Little. I was 
there when he came. 

Q. And neither one of you had known Doctor Little be- 
fore? A. No, sir. 

Q. So you selected him because he was at the home and 
for— A. No. I didn’t select him. 
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Mr. Hilland: Wait. She didn’t say she selected him. 
By Mr. Hill: 


Q. He was selected because he was the doctor at the 
home? <A. That is right. 

Q. And not because Mamie Ross had any preference for 
him? A. She didn’t know him. 

Q. I believe you said that Mamie Ross had ulcers and 
colitis. How did you—is that true? A. I went with her 
during her lifetime to at least four different doctors. We 
had Doctor Hadley down in the Southwest place then. We 
went there. We took a day with examinations, X-rays; and 
everything. 

! And they went to Doctor Jordan. He visited her. 
1286 And Doctor Simpson was her doctor. And Doctor— 

the man up to Takoma Park, who has moved to Flor- 
ida now. I don’t remember him now. 

Q. You say ‘‘we’’ took her to the doctor. Do you mean 
you and your husband? <A. Well, I went on the streetcar 
with her sometimes; but my husband was with us most 
of the time. 

Q. That was before this operation at Garfield? A. Oh, 
yes; a long time. 

Q. You said she weighed about 99 or 100 pounds when 
she went to Washington Sanitarium in 1953. A. Well, that 
is Just my guess. I had no way of telling. 

Q. And how much would you estimate she weighed on 
March the 5th, 1955? A. I guess about 90 pounds. 

Q. About 90 pounds then. She hadn’t lost very much; 
nine pounds; is that it? A. Well, she had lost, because she 
couldn’t eat much; but I don’t know how much she weighed. 

Q. What kind of room did she have at the Washington 
Sanitarium? A. She had a nice, large room; private room; 

and a private telephone. 
1287 Q. And you visited her there often, did you? A. 
In the daytime. 
Q. Never was there at night? A. Never at night. 
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Q. Could she use the telephone by herself in the Wash- 
ington Sanitarium? A. Yes, sir. 

Q. Did there ever come a time when she couldn’t use the 
telephone, to your knowledge? A. Not that I know of; ex- 
cept when she was sick in bed in her home she didn’t try to 
use the telephone. 

Q. Up until she went back to 1303 Kennedy Street, North- 
west, she could always telephone herself; is that right? A. 
Yes, sir. 

Q. While she was in Leland Memorial Hospital, would 
you say she was able to use the telephone? A. Yes, sir. 

Q. Until she got out? A. She used the phone. She had 
it right down the bureau by her. 

Q. And she used it up until the day she left there? A. 
Well, not exactly; but if she needed anything she would call 
me up and tell me. 

Q. How often would she call you up from Leland 
1288 Memorial? A. I don’t know exactly. Maybe once 
or twice a week. 

Q. When did those calls stop, if they ever stopped? Did 
she keep calling you right up to the end of her term there? 
A. Until we were getting ready to bring her home she 
could call. 

Q. That was on the 28th of February? A. Yes, sir. 

Q. You were talking about the basement being tile floor, 
and she had bad feet. Was she dissatisfied with living in 
the basement in your house? A. Well, she said her feet 
bothered her more than usual. She had very bad feet. All 
her life she had had bad feet; and she had terrible bunions 
and callouses and it took her hours to fix her feet. She 
said it bothered her more being on the tile floor. 

Q. And was it damp in the basement? A. No, sir; it is 
not at all damp. 

Q. Was it cold down there? A. No, sir. We had plenty 
of heat. 

Q. Did you ever have any conversation with her about 
not using the gas and electric to produce heat in the base- 
ment while she was there? A. No, sir. 
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1289 Q. Do you remember an occasion when Miss Ross 
was in the alley talking to Mrs. Hagan? A. Yes, sir. 

Q. And was she crying then, do you recall? A. What 
is that? 

Q. Was she crying then,—Miss Ross. <A. Cry, did you 
say? 

Q. Was she crying? A. No. I didn’t see her crying. 

Q. Did you say to her that ‘‘You see, you are talking to 
your favorite tenant’’? A. No, sir. 

Q. No such conversation? <A. I said, ‘‘Howdy do’’ and 
went on in the house and left them standing there talking. 

Q. I think you testified that your relationship with 
Mamie Ross was a family relationship? <A. Yes, sir. 

Q. As a member of the family? A. Yes, sir. 

Q. Did you charge your daughter room and board while 
she was living with you? A. Did I charge my daughter 

room and board? 
1290 Q. Yes. A. No, sir. I did not. Her husband was 
overseas and she lived with me the whole time he 
was overseas; and I did not charge her room and board. 

Q. And did you charge your daughter for taking her any 
place in the car? A. No, indeed. 

Q. In that: respect, at least, your daughter was different 
from Mamie Ross in the family relationship, was she not? 
A. I never charged Miss Ross anything. If she felt like 
giving us anything she would say, ‘‘I will give you’. If 
she didn’t want to give it to us, it was all the same. It was 
no questions brought up. 

Q: But she always did pay the rent, you mentioned? A. 
Paid her rent when she came and stayed; yes; but she set 
the price. 

Q. And when you took her to the cemetery or to the store, 
she paid this fifty cents you talked about, and other items? 
A. She didn’t pay me the fifty cents until about a couple 
of months before—about five months before she died. She 
was living at 1303 Kennedy Street, and I had been going 
to the store for the last four or five years getting her gro- 
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ceries, and everything; and never had one cent for 
1291 it; and she said, ‘‘Mrs. Adlung, I want to give you 

fifty cents for going to the store’’; and I said, 
‘“What’s the idea, Miss Ross? You have never paid me 
anything for going to the store. Why do you want to give 
me fifty cents?’’ 

She said, ‘‘ Well, I just feel better about it if I give you 
fifty cents.”’ 

Q. That is fifty cents each time you took her? A. When 
I went to the store. 

Q. Now, you didn’t go with Miss Ross to get groceries 
when she lived with Mrs. Hagan, did you? A. No, sir. I 
wasn’t supposed to have anything to do with the groceries 
when she lived at Mrs. Hagan’s. 

Q. When she went to these other places you recited, you 
didn’t go— A. We always stopped by to get her in the car 
to get groceries when she was able to go. 

Q. Were you present when she talked about changing 
the executor in her will from the bank to your husband? 
A. Yes. 

Q. And— 

Mr. Hilland: We went over that yesterday afternoon. 

Mr. Hill: I want to ask her a question about it. 
1292 The Court: Very well. Proceed. 


By Mr. Hill: 


Q. As I recall, the reason she wanted your husband to 
get flowers for her, to put on her grave? A. She said he 
had always taken care of her affairs, and she wanted us 
to do it. 

Q. And at that time he was 62 years old, about, your 
husband? A. Well, yes. He just had a birthday in Sep- 
tember. Yes. 

Q. And she wouldn’t be looking for him to take care of 
her affairs any longer than her lifetime, would she? A. 
Well,— 

Mr. Hilland: I object. 
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The Court: I think that is argumentative, Mr. Hill. 
Proceed. 
Mr. Hill: That is all, Your Honor. 


Redirect Examination 
By Mr. Hilland: 


Q. Mrs. Adlung, the four doctors who preceded Doctor 
Little were Mamie Ross’s doctors over a period of how 
many years prior to her employment of Doctor Little? A. 
Well, a little over a year; and the doctor I couldn’t think 

of was named Doctor Shannon, at Takoma Park. 
1293 He was the first doctor that I went with her to see. 
Q. But she had those four doctors for a period of 

how many years? A. About two years. 

Q. And how long between the last one and Doctor Little 
elapsed? A. Well, I think she had Doctor Simpson before 
she went to the Takoma Park Sanitarium. That was the 
last doctor. She had him; and then she went to Takoma 
Park. And from Takoma Park she went into the rest home 
where she met Doctor Little. 

Q. On cross-examination this morning, you testified 
Mamie Ross lived with Mrs. Hagan from April to Novem- 
ber, 1954. Is that the correct year? 

Do you remember what year she sold 5505 - 13th Street? 
A. 53. 

Q. What year was it she lived with Mrs. Hagan? A. 
Must have been ’53. 

Q. Was it the same year? A. Yes; after she sold that; 
came to my house; then she went to Mrs. Hagan’s. 

Q. So it was 1953 instead of 1954; is that correct? A. 
Must have been. 

| Q. Now, during the years when Mamie Ross was 
1294 in good health, did she go to the beach with you and 
Mr. Adlung? <A. Yes, sir, she did. 

Q. Now, on the occasion that Mamie Ross spent a week 
and a half or two weeks with you at Christmas of 1953, 
when she was at the Washington Sanitarium during the 
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Christmas holidays, did she pay you anything for that stay? 
A. No, sir, she did not. 

Q. Now, on the other occasions when you said she would 
come there for sometimes a stay of two or three days or a 
week at a time, would she pay on those occasions? A. 
No, sir. 

Q. You testified this morning about a sale of 5527 13th 
Street. Did she own that house on 13th Street as well as 
5505 - 18th? A. Yes, sir, she did. 

Q. When did she own 5527 - 13th Street? A. Well, she 
owned that when she lived on Monroe Street, and from 
Monroe Street she went to live on Randolph Street, 1317 
Randolph Street; and she sold Randolph Street; and she 
gave the people notice that she wanted 5527 to live in her- 
self; and while it took her a month or more to get them 
out, she came to my house and stayed. 

Q. How long did she live at—excuse me. Did you 
1295 finish? A. She was at 5527 until she sold it. 

Q. Yes. But how long did she live there? A. She 
didn’t live there so long. 

Q. Do you remember what years it was when she lived 
there? A. Well, it was just right around the Circle, one 
thing after the other; must have been ’53. Or ’52. I can’t 
say exactly which year it was. 

Q. How long did she live at 5505 - 13th Street? A. She 
lived there about three years. 

Q. She lived there about three years? Well, did she live 
at 5527 - 13th Street before she moved to 5505? <A. Yes, sir. 

Q. So that it was prior to 1952 or ’53, wasn’t it, that she 
lived in 5527 - 13th Street? A. Yes, sir. 

Q. Can you fix the years or year that she lived there? 
A. I can’t fix that exactly; no, sir. 

Q. Are both of those addresses in the same block that 
your home isin? A. Yes; right across the street. 

Q. How long have you and Mr. Adlung been living at 

your present address? A. Oh, about 28 years. 
1296 Q. And were you living there when you first met 
Mamie Ross? A. Yes, sir. 




















280 


Q: Do you remember where she lived before she came to 
work for you at the time your child was born? A. Yes. 
She had a room at the YMCA, and had her trunk there, too. 

Q. You mean the YMCA? A. Well, the Women’s Chris- 
tian home. 

The Court: YWCA. 

The Witness: YWCA;; yes, sir. 


By Mr. Hilland: 


Q. Prior to the time that she came to work for you when 
your child was born, had she ever lived in the neighbor- 
hood of 5500 13th Street? A. No, sir. 

Q. And from that time until the time of her death, did 
she live in that, and continue to live in that general neigh- 
borhood? <A. Yes, sir. 

Q. Now, Mrs. Adlung, are you familiar with the kind of 
medicines Mamie Ross received from February 28th to 

March 5th, or, rather, after she left Leland Memorial 
1297 Hospital on February 28th? A. Yes, sir. 
Q. And from the day she was at the Kennedy 
Street house until her time of death, did you know what 
kind of medicine she was taking? <A. Yes. She started 
in—Doctor Little gave her vitamins when he came to the 
nursing home. He said that she was rundown and she 
needed vitamins; and he gave her vitamins there. 

Q. Now, by what method was she given vitamins there? 
A. He came once a week and gave it to her; in her arm. 

Q. All right. In her arm. What did he use to give it to 
her in herarm? A. Just pushed it in; that is all. Syringe, 
I think you call it. 

Q. What did he use? A. Ob, what kind of vitamins? 

Q. No; what kind of an instrument did he use to inject 
it in her arm? <A. Well, I don’t know much about the in- 
struments. I don’t know; I know he just put it in her arm; 
with a needle, I guess. 

Q. Now, you say she began getting vitamins injected into 
her arm when she was at the sanitarium in Takoma Park? 
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A. When she was in the nursing home, Doctor Little 
1298 began giving her the vitamins. 

Q. Now, did she continue to receive those injec- 
tions of vitamins in her arm up to the time of her death? 
A. Yes. She had the vitamins when she went to my 
daughter’s house; and everything. Doctor Little came and 
gave her the vitamins. Vitamin E and B-12. 

Q. Now, did he ever give her any narcotics by injection 
needle, to your knowledge? 

Mr. Hill: I object. 

The Court: Overruled. She may answer. 

The Witness: Not that I know of. 


By Mr. Hilland: 


Q. In what form did she receive any narcotics? A. In 
the form of a suppository. 

Q. That was a rectal suppository? A. Rectal suppository. 

Q. And in what other form did she receive any narcotics? 
A. That is all I remember. Doctor Little asked me when 
I had Miss Ross in my house, if I could give her a needle— 
if I could give her—use a needle to give her a hypodermic, 
and I told him no, I didn’t know anything about it and 
didn’t want to know; and he gave her a needle, but I think 

it was vitamins. 
1299 Q. Did she ever receive any so-called—strike that. 
Do you know what she referred to when she asked 

forashot? A. Well, the rectum suppositories. 

Q. What? A. The suppositories she got. 

Q. The rectal suppositories? A. Yes. 

Q. Did she, to your knowledge, ever refer to—strike 
that. 

Mr. Hilland: That is all. 


Recross Examination 


By Mr. Hill: 


Q. You said, ‘‘I think it was vitamins he injected.’’ You 
don’t really know what they were, do you? A. Yes. It was 
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vitamins. I saw it on the bottle. Doctor Little had the 
little bottle and he put the needle in, or syringe, and took it 
out of the bottle, in my house, too. 

Q. And you don’t know what other medication was given 
when you weren’t present, do you? A. Well, I was there 
all the time; at my house. 

Q. All the time? A. Every time the doctor came I was 

there; yes, sir. 
1300  Q. At 1303 Kennedy Street, too? A. Oh, no; not 
all the time at 1303 Kennedy but I tried to be there 
whenever I could, at 1303 Kennedy. 

Q. Did you say she had a room and a trunk at the YWCA? 
A. Beg pardon? 

Q. I understood you to say she had a room. Did you say 
she also had a trunk at the YWCA? A. I guess she did. 
She brought the trunk to my house when she came. 

Q. And, did she have records in that trunk? A. I never 
asked her what she had in her trunk. 

Q. Did you ever see any records of hers, business records, 
at her house at 1303 Kennedy Street? A. No, sir. I know 
she was working on things when I would go in, sometimes, 
but I never saw anything. 

Q. Were you present or did you know anything about 
her having some of her records removed from the house? 
A. Yes, sir. 

Q. When was that? A. Well, I guess it was an order 
from the court, or something. 

Q. Oh, no; prior to that. A. —to get the records out 
for the— 

Q. No, no. Prior to her death, were you present 

1301 when she told your husband to get her some baskets 

or containers, and she gave him a number of papers? 

A. Oh, yes. That was before she went to the hospital. She 

was sitting up on the back porch and had a lot of old papers 

and things strewed all over, sorting them out; and tearing 

them all up and putting them in a pile, and she asked him 

to bring up a trash basket; that she wanted to get rid of 
some of the stuff before she went to he hospital. 
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Q. Before she went to the hospital at Leland Memorial? 
A. No. Before she went to Garfield Hospital. 

Q. And how big a package of documents would that have 
been? A. Do you refer to the trash? 

Q. No; the documents you are talking about; whatever 
it was. A. Oh, I don’t know. It wasn’t anything partic- 
ular. It was just a whole lot of things she had strewed on 
her table in the back porch. She had been sorting them out. 

Q. You don’t know the contents of them? <A. Oh, no. I 
didn’t pay any attention to them. She put them all away 
when we came in. 

Mr. Hill: That is all, Your Honor. 

Mr. Hilland: That is all. 


* * * * * * * 


1302 George A. Adlung, 


the Defendant, took the stand, and, having been previously 
duly sworn, was examined, and testified as follows: 


Direct Examination 
By Mr. Hilland: 


Q. Please state your full name. A. George A. Adlung. 

Q. You are the defendant in this case? <A. Yes, sir. 

Q. You are the same George A. Adlung who was called 
by the Plaintiffs as a witness in their case-in-chief? A. 
Yes, sir. 

Q. On February 2nd, 1953, when Benton C. Tolley, Jr., 
was at your home in the upstairs apartment— 

Mr. Hill: That was not ’53, Mr. Hilland. 

Mr. Hilland: Did I say 53? 


By Mr. Hilland: 


Q. On February 2, 1955, when Benton C. Tolley, 

1303 Jr. was in your home in the apartment on the second 

floor receiving instructions from Mamie Ross con- 

cerning what she wished to have as the contents of her will 

at that time and place, did he call you into the room? A. 
Yes, sir; several times. 
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Q. Now, on one of those occasions, did he seek any in- 
formation concerning Mrs. Hagan? A. Yes, sir. 

Q. And what information did he ask for? A. He asked 
Mrs. Hagan’s first name— 

Q. At that time, did you know Mrs. Hagan’s first name? 
A. Yes, sir. 

Q. Did you know her middle initial? A. Yes, sir. 

Q. What was her first name? <A. Rose HE. 

Q. Her first name, sir. A. Rose. 

Q. And what was her middle initial? A. E. 

Q. And how was her first name spelled? A. R-o-s-e. 

Q. Did it have a ‘‘y’’ on it?’ A. No, sir. 
1304 Q. How did you pronounce it when he asked you for 
her name? A. Rose E. Hagan. 

Q. Did he ask you for any further information about Mrs. 
Hagan? A. Asked me if I knew her husband’s name. 

Q. And did you know her husband’s name? A. Yes, sir. 

Q. And what did you tell Mr. Tolley? A. John F. 

Q. When and where had you met Mr. and Mrs. Hagan? 
A. Oh, some years before; why, at 1323 Otis Place, Miss 
Ross owned that house and she had an advertisement in the 
paper for rent; and my wife and I took her there and stayed 
with her while she interviewed different people that wanted 
to rent the house; and I think Mr. and Mrs. Hagan were 
among those. 

Q. And did they become tenants of that house at that 
time? A. Yes, sir. 

Q. And how long did they continue to be the tenants of 
that house? A. I couldn’t answer that. I think about five 

! or six years; would be my guess. 

1305  Q. Now, had they been—as of February 2, 1955, 

had Mr. and Mrs. Hagan been the tenants of any 
other property owned by Mamie Ross? A. They had been 
a tenant at 1303 Kennedy Street. 

Q. And during what period of time were they the tenants 
there? A. I think they were there about three years, sir. 

Q. And did you know them during that period of time? 
A. I knew of them. I didn’t know them; no, sir. 
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Q. Now, did Mr. Tolley on any occasion when he called 
you into the room, ask you about anything concerning Mrs. 
Gotthardt? A. Yes, sir. He wanted to know her name. 

Q. And at that time, incidentally, did Mamie Ross on 
February 2nd, 1955, have any unusual impediment in her 
speech? A. Well, that’s hard to say. I could understand 
what she said. 

Q. But had she been affected by the operation she had 
just undergone at Garfield Hospital? A. Yes, sir. 

Q. Now, was her difficulty of speech more difficult at that 

time than usual? A. Yes, sir. 
1306 Q. You say you had no difficulty understanding 
her? A. No, sir. 

Q. What did Mr. Tolley ask you about Mrs. Gotthardt? 
A. Wanted to know if I knew her name, her first name. 

Q. And did you know her first name? A. Yes, sir. 

Q. And what was it? A. Anna. 

Q. Did you give him that name? A. Yes, sir. 

Q. What else did he want to know about her? A. If 
I knew the address. I told him I didn’t know the address, 
but she lived two doors from where Miss Ross had pre- 
viously lived; and she lived at 1320 Monroe Street, so 
that must be 1316, but I did not know the name of the 
lady she was living with. 

Q. Did you know Mrs. Gotthardt at that time? A. Oh, 
yes. 

Q. How long had you known her? A. I think I met her 
at Miss Ross’ when Miss Ross lived at 13820 Monroe Street. 

Q. And how many years prior to that was it that Mamie 
Ross lived at that address? A. You have got me on that. 

I think she lived at Monroe Street about five years; 
1307 three years at Randolph; two years at 5527 - 13th; 

two or three years at 5505 - 13th Street. I would say 
ten or twelve years. 

Q. Did Mr. Tolley ask you for any information about 
Mrs. McCann? At that time? A. Yes, sir. Miss Ross 
called her Nettie, I think it was; and he asked me if I 
knew her name. I told him [I did. 




















286 


Q. And what else did he ask you for? A. Her husband’s 
name. 

Q. Did you know that? A. Yes, sir. 

Q. What else did he ask you for? A. If I knew the ad- 
dress. I told him I didn’t know that. 

Q. How is that? A. He asked me if I knew the address. 
I told him I didn’t know that; but I knew they lived out in 
Silver Spring. 

Mr. Hilland: If Your Honor please, at this time, I wish 
to offer in evidence Defendant’s Exhibit Number 4 for 
identification. 

Mr. Hill: May I see it, please sir? 

Mr. Hilland: Yes, sir. 


(Handed to counsel.) 


|“ Mr. Hilland: I also wish to offer in evidence De- 
1308 fendant’s Exhibit Number 6 for identification. 


(Shown to counsel.) 


The Court: They will be received in evidence. 


(Defendant’s Exhibits Numbers 4 and 6 were received 
in evidence.) 


Mr. Hilland: If Your Honor please, and ladies and 
gentlemen of the jury, I am not going to take time to read 
all of this. I am just going to call your attention to certain 
things—because I assume Your Honor will let me pass 
these to the jury later— 

The Court: Very well. 

Mr. Hilland: I call your attention, ladies and gentlemen, 
to the word, ‘‘Mr. John’’, which appears in connection 
with the name of Mrs. Rosey—there is no middle initial 
“H’, It is spelled ‘‘R-o-s-e-y’’ with a question mark 
marked behind it; and the word, ‘‘John’’, ‘‘Mr. John’’, 
“‘but not him’’. 

Then down here I call your attention to the name, ‘‘ Annie 
Gotthardt’’, with two numbers on Monroe Street—1316 with 
a question mark behind it; and 1320. 
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Now, on this other exhibit, Defendant’s Exhibit Number 
6, the thing to which I wish particularly to call your at- 
tention is Item Number 8, where it appears ‘‘ Anita 

McCann’’, with the word, ‘‘Harry”’ in front of Anita. 
1309 And then there is some scribbling, and if you 
look under the scribbling, it appears that the name 
“*‘Nettie’’ appears. It looks like ‘‘N-e-t-i-e,’’? to my sight. 

May we suspend a moment, Your Honor, while they look 
at that? 

The Court: Very well. 


(Exhibits passed to jurors.) 
By Mr. Hilland: 


Q. Mr. Adlung, do you know Carl Bergman? A. Do I 
know Carl Bergman? 

Q. Yes. A. I knew of him, sir. I am not personally 
acquainted. 

Q. Do you know what his oceupation is? A. Well, he is 
associated with the Washington Permanent Building and 
Loan. That is the best I can tell you. I think he is presi- 
dent. 

Q. Do you know what, if any, connection Mamie Ross 
had with him during her life time? A. No, sir. 

Q. Did she have an account at the building association 
where he is? A. Yes, sir. 

Q. Did you ever know what, if any, friendship existed 

between them? A. No, sir. 
1310 Q. Did you know, until Mr. Tolley disclosed his 
notes in this court room, when he testified, that on 
February 2nd she had instructed him first to make a be- 
quest of $10,000 to Carl Bergman, and then had changed 
her mind and instructed him to seratch it out? A. No, sir. 

Q. When was the first time you learned about that? A. 
When Mr. Tolley was on the stand here. 

Q. Now, do you remember the next time you saw Mr. 
Tolley was February 7? A. Yes, sir. 

Q. Now, were you present when Mamie Ross executed 
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the power of attorney of February 7th to you? A. Yes, 
sir. 

Q. At that time did Mamie Ross say this to you: 

‘*You are not going to take advantage of me, are you”’ 
—and did you answer, ‘‘No, I am not. Whenever I have 
any check I will let you see it’’? 

Did she say that to you and did you so reply? A. No, sir. 

Q. What did she say to you? A. She says ‘‘I know 
that you will take just as good care of this as if it were 
your own money.’’ 

Q. And what did you say? A. I says, ‘‘I cer- 
1311' tainly will. I will do the best I can.’’ 

Q. Now, after she gave you that power of attorney 
I believe a copy of it was given to you? A. Yes, sir. 

Q. And the original went to the Second National Bank? 
A. No; just the opposite around. I had the original. 

Q. You had the original? A. Yes, sir. 

Q. And a copy went down there? A. Yes, sir. 

Q. Now, when you had occasion to draw checks on that 
account, what, if anything, did you do with those checks 
before you delivered them? A. I just don’t understand 
that question, sir. 

Q. Well, did you have any conversation or do anything 
with Mamie Ross about those checks when you drew them? 
A. Oh, sure. I always told her about it or showed her a 
bill; and she told me to pay it. 

Q. Now, Mr. Adlung, there is a group of checks here as 
Plaintiffs’ Exhibit No. 6, and it says on it ‘‘24 checks.”’ 
Two of them are those written by Mamie Ross. 

There are here in this Exhibit 24 checks; about 22 of 

them are signed by George A. Adlung. 
1312 Mr. Adlung, have you seen those 22 checks in this 
courtroom? <A. Yes, sir. 

Q. Did you produce them here at this trial? A. No, sir. 

Q. And where were they? A. I had turned them over 
to the collector. 

Q. And when you say the collector, to whom do you refer? 
A. Union Trust Company. 
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Q. And do you remember when you turned them over 
to the Union Trust Company? A. Yes. I wouldn’t remem- 
ber the exact date, sir, but I got a receipt for it. 

Q. About when? Was it soon after its appointment? 
A. Yes, sir. 

Q. Now, Mr. Adlung, do those 22 checks represent each 
and all of the checks which you had occasion to draw on 
the account of Mamie Ross in the Second National Bank 
pursuant to the power of attorney you received from her 
on February 7, 1955? A. To the best of my knowledge 
they are, sir. 

Q. Now, so far as you know, you never drew any 
1313 other checks on that account? A. No, sir. 

Q. Now under the power of attorney which you 
obtained or received on March 5th, did you ever draw any 
checks or make any withdrawals of any kind or nature? A. 
No, sir. 

Q. Do the 22 checks which I just handed you represent 
all of the withdrawals of money that you ever had occasion 
to make for Mamie Ross pursuant to either of the two 
powers of attorney? <A. To the best of my knowledge, they 
do. 

Q. Now, when Mamie Ross referred to a shot, were you 
around her enough to learn what she referred to? A. You 
would have to be a little bit more specific as to time. Do 
you mean in her last illness? 

Q. Yes. In her last illness. Let’s take the dates from 
February 28th to the date of her death, when she was 
at the Kennedy Street home. A. Well, personally, I never 
heard her ask for a shot. I have heard it testified here 
that she did ask for shots, but she always asked for a 
suppository when I was around. 

Q. Did you hear her refer to it as anything other than 
a suppository? A. No, sir, I did not. 

Q. Do you know what kind of a supository she was 
1314 referring to when she asked for a suppository? A. 

You mean do I know anything about the contents of 
it? 
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Q. No; not about the contents but what was the nature. 
Did she take it orally, or otherwise? A. No; by rectum. 

Q. Now, on March 5, 1955, were you there when Doctor 
Little came? A. Yes, sir. 

Q. Did you at that time and place have any conversa- 
tion with Mamie Ross at or about the time you had a 
conversation with Doctor Little? A. Yes, sir. 

Q. And what was the conversation you had with Mamie 
Ross at that time and place? A. Well, first, Mamie Ross 
asked me to find out, as she said, from Doctor Little what 
the requirements were to be admitted into the Washington 
Home of Incurables, and what did he think of the insti- 
tution. 

And another occasion Doctor Little sat down and talked 
a while, and he wrote two prescriptions, and the nearest 
to my best recollection, he said that one of them was a 
placebo. 

Mr. Hill: Was what? 
1315 The Witness: A placebo—p-l-a-c-e-b-o—and that 
that had very little medicinal value. The other was 
regular strength. But if she wanted something in between 
—lI think they were supposed to give the regular one every 
four hours, if my memory serves me right—but if she 
wanted one, to give her one of these weaker ones in between. 

That wasn’t said so Miss Ross would hear it, but she 
did. She had wonderful ears. 

And, after the doctor left, she said ‘‘I heard you talk- 
ing to the doctor, but don’t you try to fool me.”’ 


By Mr. Hilland: 


Q. And that was on Saturday, March 5th? <A. Yes, sir. 

Q. Do you remember about what time of the day that 
was? <A. It was approximately noontime. I had so much 
to do that day I certainly can’t pin down the exact time. 

Q. On that date about what time did you get there, 
on Saturday morning? A. About 6:00 o’clock. 7:00 
o’clock, I think. 
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Q. And at that time and place, who was there with Mamie 
Ross? A. A nurse by the name of Mrs. Mozingo. 

Q. Did you have any conversation with Mamie 
1316 Ross at that time? <A. Yes. I asked her how she 
felt; and anything she wanted; and we got a grocery 

list from her. 

Q. Did she at any time during that day when you were 
there, keep repeating ‘‘Who are you’’, and, ‘‘Where is 
the other woman’’, to Mrs. Mozingo or anybody else? 
A. I never heard that until I heard it in court here, sir. 

Q. Sir? A. I never heard that until I heard it in court 
here. 

Q. Now, on that first occasion, what else did you talk to 
Mamie Ross about, if anything? A. I don’t recall anything 
specific, sir. 

Q. Did you do anything for her after you were there 
the first time? A. I don’t recall doing anything. 

Q. Well, was Mrs. Adlung with you the first time you 
were there? <A. Yes, sir. 

Q. Where did you go when you left Mamie Ross’ home 
on that occasion? A. I went back home and had a bite to 
eat. 

Q. And then what did you do? A. Went to the grocery 

store. 
1317 Q. Now, before you went to the grocery store, had 
you had any conversation with Mamie Ross on that 
subject? A. About the grocery store? 

Q. Yes. A. Yes, sir. 

Q. And when did you have that conversation? A. I had 
that conversation before I left the first time in the morn- 
ing. 

Q. That is the time when you got there about 7:00 in the 
morning? <A. Yes, sir. 

Q. And do you remember how long a conversation you 
had with her at that time? A. I would have to guess at it. 
I wouldn’t know. I guess we were there about an hour. 

Q. And do you remember what groceries, if any, Mamie 
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Ross ordered at that time? A. I couldn’t tell you exactly. 
I know she had ice cream. She always asked for ice cream. 
Iee cream and oat meal; and Jell-O; cottage cheese; bread; 
and I remember her telling me to ask the nurse or my wife 
to ask the nurse what she wanted; and to ask the nurse 
what she wanted; but what she wanted I do not remember. 

Coffee was one item. Miss Ross didn’t drink coffee. 
1318 Q. Now, what time did you return to the house that 

day? A. Oh, nearest I remember about 11:00 
o’clock, or 12:00 o’clock. 

Q. And who returned with you at that time? A. My 
wife. 

Q. And, did you have any conversation with Mamie Ross 
at that time? A. I always had conversation with her when 
I went there, sir. 

Q. When was it that Doctor Little came that day? A. 
He came about a half hour, I would say, after I got there. 

Q.' And the conversation you related a little while ago 
occurred at that time? A. That is right. 

Q. Now, prior to the time Doctor Little came there that 
day, had you had any conversation with her? A. I don’t— 
I know I had conversation with her but I can’t recall just 
what was said, sir. 

Q. Did she scream any while you were there the first 
time that morning? A. No, sir. 

Q. Or holler? A. No, sir. 
1319 QQ. When you were there the second time, around 
11:00 o’clock for an hour, did she scream or holler 
during that time? A. No, sir. 

Q. Did she scream or holler while Doctor Little was 
there? A. No, sir. 

Q. What time did you come back there in the afternoon? 
A. Oh, I imagine that it was around 2:00, 2:30. 

Q. And who else was there when you came back at that 
time? A. Mrs. Mozingo and Miss Ross. 

Q. And who else? A. My wife and I. 

Q. And what time did Mr. O’Brien arrive? A. I would 
say about half past 2:00; quarter to 3:00. 
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Q. While Mr. O’Brien was in the room with Mamie 
Ross, when he first arrived, who was in the room with him? 
A. When he first arrived? 

Q. Yes. I went into the room first; and told Miss Ross 
Mr. O’Brien was here. And got her glasses for her and 
put the pillows around her; and went on out; and told 

Mr. O’Brien ‘‘She is ready.”’ 
1320 Q. Did he go in? A. Went in by himself. 
Q. Did anybody go with him? A. No, sir. 

Q. Were you and Mrs. Adlung in the room with Mr. 
O’Brien and Mamie Ross after that? A. No, sir. 

Mr. Hill: Your Honor, I don’t like to object, but that 
just keeps leading the witness. 

Mr. Hilland: Well, this is rebuttal, Yor Honor. 

The Court: You may proceed. 


By Mr. Hilland: 


Q. Was either of the two gentlemen who came with Mr. 
O’Brien in the room with him and Mamie Ross and you 
and Mrs. Adlung? As Mrs. Mozingo testified? A. No, 
sir. 

Q. During the time that Mr. O’Brien was in the room 
with Mamie Ross, when you said he went in by himself— 
A. Yes, sir. 

Q. —where were you? A. In the living room. 

Q. And who else was in the living room during that 
period of time? A. Mrs. Mozingo, my wife, Mr. Vander- 

hoof; and Mr. Siegman. 
1321 Q. Now, after Mr. O’Brien emerged from that 
room, did anybody else go in there with him? A. 
Yes, sir. 

Q. Who? A. Mr. Vanderhoof and Mr. Siegman. 

Q. And after they went in, did anybody go in with them 
at that time? A. Didn’t go in with them. About, oh, I 
would say five minutes, I can’t pin the exact time down, 
Mr. O’Brien opened the door and told me that Miss Ross 
felt chilly; and I went in and turned the thermostat up and 
closed the French doors. 
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Q. Was the thermostat in her room? A. Yes, sir. 

Q. And then what did you do? A. Went back out and 
closed the door. 

Q. And, where did you go then? A. Living room. 

Q. And who was in the living room with you at that 
time? A. My wife and I; and Mrs. Mozingo. 

Q. Now, what next happened? A. The next thing hap- 
pened, Mr. O’Brien opened the door and asked me to 

come in. 
1322 Q. And what happened when you went in? A. 
I had the power of attorney there. 

Q. That was executed then? A. Yes, sir. 

Q. Do you remember who was in the room when the 
power of attorney was executed? A. Yes, sir. 

Q. Who? A. Mr. O’Brien, Mr. Vanderhoof, Mr. Sieg- 
man, Mamie Ross and myself. 

Q. Was Mrs. Adlung in the room? A. No. 

Q. Do you know where she was? A. In the living room 
with Mrs. Mozingo. 

Q. Did you have occasion to come back to Mamie Ross’ 
home that night? A. Yes, sir. 

Q. About what time? <A. I would say it was about 7:00 
o’clock. 

Q. Now, at that time, did you see Mrs. Taylor there? A. 
Yes, sir. 

Q. Had you seen Mrs. Taylor any time prior to that 

hour of that day? A. No, sir. 
1323 Q. Had you seen her in the morning when you 
were there? A. No, sir, I did not. 

Q. Now, Mrs Taylor testified in substance that after 
having previously told her that you were going to find 
out what was in that will, that that evening in the living 
room of Mamie Ross’ home, you told her that you had 
found out and that she—meaning Mamie Ross—had treated 
us—meaning you and Mrs. Adlung—all right; or words to 
that effect. 

Did you say anything like that to Mrs. Taylor? A. I 
did not. I think I have more intelligence than that. 
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Q. Did you discuss the matter of Mamie Ross’ will with 
Mrs. Taylor in any manner? A. No, sir. 

Q. As of then, how long had you known Mrs Taylor? 
A. Eight days, exact. 

Q. And when and where had you met her? A. I an- 
swered an advertisement for a practical nurse and I believe 
the number is 927 Hamilton Street, Northwest. Mrs. 
Taylor was either visiting or staying with a Mrs. Strauss. 
I think her name was. 

Q. In what paper was that ad? A. In the Star, Wash- 

ington Star. 
1324 Q. And did it say anything about her salary? A. 
I don’t remember whether the paper said anything 
about her salary, but that was discussed at this residence I 
am telling you about. 

Q. And what was said? A. What was said about the 
salary? 

Q. Yes. A. I asked Mrs. Taylor what the customary 
salary was, and she told me. I think, $25.00 a week, if 
my memory serves me right. 

Q. Prior to that time, had you employed a practical 
nurse for Mamie Ross? A. No, sir. 

Q. Or for anybody else? A. Well, I employed Mamie 
Ross 24 or 25 years previous to that. 

Q. Yes. But between that time and the time you em- 
ployed Mrs. Hamilton, had you ever had occasion to em- 
ploy a practical nurse— <A. You mean Mrs. Taylor. 

Q. I mean Mrs. Taylor. A. No, sir, I had not. 

Q. Did you know anything about their salary or 
1325 wage rate? A. No, sir, I did not. 
Q. And what did she tell you? A. Who is “‘she’’? 

Q. Mrs. Taylor. A. She told me that the average salary 
was $25.00 a week. 

Q. And what other benefits did the practical nurse re- 
ceive? A. Room and board. 

Q. Did you tell Mrs. Taylor that Mamie Ross did not 
have much money? A. No, sir, I did not. I think it is 
just the contrary. I told her she was well off. 
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Q. Did you tell Mrs. Taylor that there would not be 
much work involved in taking care of Mamie Ross? A. 
No, sir, I explained to Mrs. Taylor, to the best I could, 
what the duties were; and she said she had done that many 
times, and she could handle the job by herself. And I 
expressed doubt about it at that time; and I made the 
statement that ‘‘Mrs. Taylor, you try it, and if at any time 
you find that you are unable to do it or it is too much of 
a hardship on you, you let me know, and I will get you some 
assistance.’’ 

Q. And did a change later occur? A. Yes, sir. 

1326 | Q. How long after Mrs. Taylor began work? A. 

‘Well, I think she was there two nights and a day 
when she told me. 

Q. Were you there when Mrs. Taylor arrived the first 
time at 1303 Kennedy Street? A. Yes, sir. I paid her 
taxi fare for coming. 

Q. Sir? A. I paid her taxi fare, personally, for coming. 

Q. And was Mamie Ross in the house when Mrs. Taylor 
arrived? A. Yes, sir. 

Q. What time did Mrs. Taylor arrive? A. About 8:00 
o’clock. Now, just a minute. I may be wrong about that. 
You asked me if Mamie Ross was in the house when Mrs. 
Taylor come? 

Q. Yes. A. I think Mrs. Taylor was there a few minutes 
before Mamie Ross arrived, sir. 

Q. Mamie Ross arrived by what mode of transporta- 
tion?’ A. Capital Ambulance Company brought her. 

Q. Now, on March 3rd, 1955, when you presented Plain- 

tiffs’ Exhibit Number 1, which is the letter on the 
1327 letterhead of John J. OBrien, addressed to Ameri- 

ean Security Trust Company, signed, ‘‘ Mamie Ross’’, 
and witnessed, ‘‘Mrs E. O. Taylor’’—when you presented 
that letter to Mamie Ross for her signature, did you tell 
her that it was a letter to authorize you to get money to 
pay her bills; that you couldn’t get money to pay her bills; 
and that she couldn’t get her drugs without the money 
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to pay for them? Or any words to that effect? A. Did 
I tell ‘‘her’’? Who is ‘‘her’’? 

Q. Mamie Ross. A. No, sir. 

Q. Did you say that to Mrs Taylor at any time? A. No, 
sir. 

Q. Will you state just what did happen at that time and 
place. A. I brought the letter back from Mr. O’Brien’s 
office, and Mrs. Taylor was in the kitchen, and— 

Q. What time of day was it? A. Well, I would say 
between 11:00 and 12:00 o’clock. 

Q. Had you had your lunch? A. No, sir. 

Q. All right. Go ahead and state what happened. A. 

And I asked Mrs. Taylor if she would please come 
1328 in, that I wanted her to witness a paper; that Miss 
Ross wanted to make some changes in her will. 

I read the paper to everybody present, which was Mamie 
Ross, Mrs. Adlung, Mrs. Taylor—read it out loud one time. 

I handed the paper to Mamie Ross and gave her a maga- 
zine, and she signed it. 

I said, ‘‘Now, Mrs. Taylor, I would like for you to take 
this paper and read it over so you will know what you are 
signing, because I am asking you to witness it.’’ 

She took the paper, looked at it, took it over to a little 
table, and signed it. 

Q. Did you read the entire letter to Mamie Ross? A. 
I certainly did. 

Q. Now, what, if anything else, occurred at that time and 
place concerning that letter? A. I don’t know anything 
else that occurred. I went home and had some lunch and 
took it back to Mr. O’Brien’s that day. 

Q. When Mrs. Fletcher called you in the morning, that 
is, in the night of March 4th and 5th, do you remember what 
hour it was she called you at your home? A. Yes, sir. 

Q. What time? <A. Between half past 5:00 and 6:00 

o’clock. 
1329 Q. When she called you, did she tell you that 
Mamie Ross had accused her of trying to beat her 
up? A. She did not. 








298 


Q. When and where did you first hear that statement? 
A. Right here in court. 

Q. Did you hear any such statement from Mrs. Fletcher 
at the former trial of this case in March? A. No, sir, I 
did not. 

Q. You were in court when her testimony was given? A. 
Yes, sir. 

Q. At that time, when she called you, did Mrs. Fletcher 
say that Mamie Ross had accused her of taking her money? 
A. No, sir. 

Q. Now, when you got over there about 7:00 o’clock that 
morning, did Mamie Ross at that time say anything irra- 
tional to you? A. No, sir; never has in her life. 

Q. When did the real or substantial change in Mamie 
Ross’ condition occur prior to her death? A. The day 
before she died. 

Q. And then what did you observe with respect to her 

change of condition? A. She went into a coma, sir. 
1330 Q. On March 6th, did you see her? A. Yes, sir. 
Q. How much did you see her on March 6th? 

That was Sunday, March 6th. A. Sunday, March 6th? 

Q. Yes, sir. A. Oh, I spent quite a bit of time with her. 

Q.' Do you remember who nursed her on that day, during 
the daytime? A. Mrs. Taylor. 

Q. What? <A. Mrs. Taylor. 

Q. And how about Monday, March 7th? A. In the 
daytime? 

Q. Yes; did you see her? A. Yes, sir. 

Q. Did you have conversations with her? A. I always 
had a conversation with her, sir. 

Q: And do you remember who nursed her during the 
daytime on Monday, March 7th? A. Yes, sir. 

Q. Who? A. Mrs. Duff. 

Q. And how about Tuesday, March 8th? A. Mrs. 
1331 Duff nursed her in the daytime and Mrs. Hamilton 
at night time. Both of those days. 

Q. How about Wednesday, March 9th? A. Same nurses. 
They were with her until she died. 
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Q. Now, when Mrs. Fletcher called you on the night or 
on the morning of March 5th at your home, had you met 
Mrs. Fletcher? A. Never seen her until I seen her in 
court here. 

Q. Was any nurse sleeping in at night at Mamie Ross’ 
home at that time? A. Yes, sir. 

Q. Who? A. Mrs. Taylor. 

Q. And do you know where she was sleeping? A. Yes, 
sir. Upstairs. 

Q. Now, will you state just what the conversation was 
that you had with Mrs. Fletcher when she called you that 
morning? A. Mrs. Fletcher called me up and told me who 
she was, and that she was quitting. I told her she couldn’t 
do that. She says ‘‘Yes, I can.’’ So, I didn’t know what 
happened; and that’s the reason I went over there. 

Q. Now, will you state in what manner she talked 
1332 to you at that time? A. Well, she didn’t sound like 
she was angry. 
Q. She did not? A. No, sir. 

Q. Now, after Mamie Ross’ death, did you have a con- 
versation with Miss Hamilton? A. Yes, sir. 

Q. And under what circumstances? A. She called me up 
and— 

Q. What; on the telephone? A. Yes, sir. 

Mr. Hill: I object, Your Honor, to the conversation he 
had on the telephone with Miss Hamilton after her death. 

The Court: After her death, Mr. Hilland? 

Mr. Hilland: I won’t press it, Your Honor. 

I will withdraw the question. 

That is all. 


Cross Examination 
By Mr. Hill: 


Q. Did you pay Mrs. Duff for her services? A. Yes, sir. 
Q. How did you pay her? A. By check. 

Q. On Mamie Ross’ account? A. No, sir. That 

1333 was my own account. I never wrote any checks for 

















300 


Mamie Ross after she was dead, sir. Whatever was spent 
out was spent out of my personal account. 

Q. I recall your attention to the date of Tuesday, March 
the 8th. A. Tuesday, March the 8th. 

Q. Yes. And to refresh your memory, in previous con- 
versation at this trial, didn’t you say that Mamie Ross was 
in a daze or stupor on that day? A. Yes, sir. She was 
not as bright as she had been before. 

Q. And that was the first day that Mrs. Duff— A. No, 
sir. I beg your pardon. That was the second day Mrs. 
Duff was there. I heard Mrs. Duff’s testimony, but she 
was in error. 

Q. Mrs. Duff was there the 7th. That was her first day? 
A. That was her first day. 

Q. And this was her second day? A. That is right. 

Q. Now, did she go to work on the 7th or did she just 
come there and— A. She went to work on the 7th. In 
fact, she spent the night of the 6th there so she would be 

able to start early on the 7th. 
1334 Q. Have you got your check where you paid Mrs. 
Duff? Your personal check? A. No, sir, I don’t. 
I may have the collector’s—no, that wouldn’t be in there. 
I was going to say he gave me a receipt for everything I 
turned over. 

Q. How much did you pay her? A. I believe it was 
$30.00. I am not going to dispute it. 

Q. For how many days was that? A. She worked three 
days, but the agreement was she would get paid for a week 
when she started. 

Q. On this occasion when Mrs. Fletcher called you up 
around 5:00 or 6:00 o’clock in the morning, she told you, 
in a tone that wasn’t angry, that she was going to quit? 
A. I won’t interpret it as being angry. 

Q. And she told you she was going to quit? A. Yes, 
sir. Said she was going to leave. 

Q. Did she give you any reason for it? A. I believe she 
did say she couldn’t stand it any longer. That is the 
best I can tell you. 
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Q. Did you ask her what was bothering her? A. No, sir. 
I didn’t. I told her, I says, ‘‘You can’t do that.’’ I tried 
to get her to stay on until I could get over there in 

the morning. 
1335 Q. You heard her testimony here to the effect— 
A. Sir? 

Q. You heard her testify in this case, did you not? A. 
Yes, sir. 

Q. She gave as a reason that this patient was screaming 
and hollering and going on so, accusing her of trying to 
get her money and trying to beat her up and she couldn’t 
stand it any more? A. I heard that. 

Q. Was she mistaken about that? A. I think she had it 
mixed up with some other patient. 

Q. Did you know anything about her calling up the 
same day— A. Anything about who calling up, sir? 

Q. Sir? A. You say anything about ‘‘her’’ calling up. 
Who calling up. 

Q. Mrs. Fletcher. A. Yes, sir; I was there. 

Q. Did she call you back the same day? <A. Not me. 
Yes; it was the same day. 

Q. And wanted her job back? A. That is what my wife 

said. I didn’t talk— 
1336 Q. Were you present when that conversation was 
held? <A. Yes, sir. 

Q. What did your wife tell her? A. That we had made 
arrangements for permanent nurses. 

Q. And you didn’t employ her again? <A. No, sir. 

Q. That happened on the same day that she quit? A. 
Yes, sir; that is right. 

Q. This letter that you had testified about of March the 
3rd came to you from Mr. O’Brien’s office on what date? 
A. That letter? 

Q. Yes, sir. A. March the 3rd. 

Q. That is the date it was written and that is the date 
you got it? A. That is the day it was written. That is the 
day I got it. That is the day I had it executed and that is 
the day I took it back to him. 




















302 


Q. That is right; all in one day? A. All this one day; 
yes, sir. 

Q. And what time would you say you returned it to Mr. 

O’Brien’s office? A. I would say about 3:00 o’clock 
1337 inthe evening. He wasn’t in. I had to wait a while 
for him. 

Q. Did you read the letter before you presented it to 
Mamie Ross? A. Certainly. 

Q. The concluding paragraph of that letter is: 

‘‘Mr. O’Brien and myself will contact you again in the 
near future, as I have contemplated some changes in this 
will.”’ 

Do you remember that being in the letter? A. Yes, sir. 

Q. And you knew at that time that neither Mamie Ross 
nor Mr. O’Brien was going to contact the American 
Security and Trust Company again, didn’t you? A. How 
would I know it, sir? 

Q. You knew that you were going to be the executor? 
A. How would I have known it? 

Q. Didn’t she tell you that? A. She said she was going 
to make some changes and she fix it so I could look out 
for these affairs that she wanted done. 

Q. Didn’t she tell you out at Leland Memorial she 
wanted you to be the executor— A. She never mentioned 

the word ‘‘executor’’; no, sir. 
1338 QQ. But to look after her grave? A. That is what 
she said. 

Q. Didn’t you know you were going to be substituted 
for the executor when that was written? A. No, sir, I 
did not. 

Q. You had no idea? A. No, sir. 

Q. Did you discuss with Mamie Ross, when the question 
of changing of attorneys came up, about the fees that were 
to be paid for drawing her will? A. I didn’t discuss it 
with her. She told me. 

Q. She told you? A. Yes, sir. 

Q. And you paid Mr. O’Brien the very same sum of 
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money that Mr. Tolley had charged, did you not? A. 
Approximately. I only done what Miss Ross told me to 
do, sir. They were my orders. 

Q. And you did nothing on your own for her? A. What 
do you mean nothing on my own for her? 

Q. I mean you didn’t take any initiative in doing any- 
thing for her? A. I never did in my life. I did just what 
Miss Ross told me to do. I never questioned her. I had 
no reason to. 

Q. Now, after this letter was presented to Mamie Ross 

and you asked Mrs. Taylor to witness it— A. Yes, 
1339 sir. 

Q. —it is your testimony now that you read the 
letter to her and told her you were going to get her will 
and make changes in it; is that right? A. That is what 
she said she wanted to do, sir. 

Q. And you heard the testimony of Mrs. Taylor, did you 
not ? A. Yes, sir. 

Q. She said that you told Mamie Ross that this letter 
was to get money to pay her bills and for her drugs. Was 
she mistaken about that? A. Yes, sir. It is false. 

Q. False? A. Yes, sir. 

Q. It is false in this letter that Mr. O’Brien and Mamie 
Ross were going to contact the American Security and 
Trust Company, was it? A. I didn’t write that letter. 
I didn’t know what was in Mr. O’Brien’s mind or Miss 
Ross’ mind, I had nothing to do with that letter but to 
earry out the orders of Miss Ross. 

Q. You did carry the letter to and from her, though? 
A. I sure did. 

Q. I believe you have testified that you came back 
1340 to the home of Mamie Ross around the evening, 

7:00 or 8:00 o’clock at night on March 5th? A. Yes, 
sir, 

Q. Now, you testified prior in this case, you said you 
didn’t come back around that time? A. Oh, no, I didn’t. 
I think I told you, when I testified this time, that I was 
mistaken. You had refreshed my memory. 
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Q. Yes, sir. But you didn’t tell me until now— A. Yes, 
I did. I think you will find it in my testimony, and it 
will show that I did say that. 

Q. So that you were present when Mrs. Taylor said 
that you had the conversation with her and related and 
which you denied at that time? A. I still deny it. Didn’t 
have any conversation with her. 

Q. I know, but you were present with her at that time? 
A. I was present with her when? 

Q. On the date of March 5th around 7:00 or 8:00 o’clock. 
A. Yes, sir. I was present and Mrs. Taylor was present 
and my wife was present and Mamie Ross was present. 

Q. Now, you had something to do with Mamie 
1341 Ross leaving Leland Memorial Hospital, did you 
not? A.I had something to do with her leaving? 

Q. Yes. You knew why she was leaving, did you not? 
A. Because she wanted to. 

Q. Well, did you have possession of the fact that the 
hospital wanted her to have nurses around the clock or 
be fed intravenously? A. That is correct. 

Q. She was desperately sick when she left there, was she 
not? A. That is a matter of opinion. I didn’t think she 
was desperately sick, sir. 

Q. She had how many nurses on duty while she was at 
Leland Memorial, to your knowledge? A. How many 
nurses on duty? 

Q. Yes. A. I think I testified before, and I still hold 
to that, in my many visits to Mamie Ross at Leland 
Memorial Hospital, I never seen over three nurses on duty, 
and they took care of both floors; not one floor, as has 
been testified here. 

Q. But they were three nurses there at times when you 
would be there? A. Yes, sir. 

Q. Now, when she came out of Leland Memorial 
1342 Hospital and went back to this 1303 Kennedy Street, 
that was a poorly furnished house, was it not? A. 

Yes sir; still is. 
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Q. I believe it shows the total amount of furniture was 
$148.00. A. I won’t give that much for it. 

Q. All right. Don’t you think it was dangerous to put 
her in a place like that under the circumstances, with only 
one nurse for 24-hour periods? A. No, sir. 

Q. You thought that was all right? <A. Yes, sir. 

Q. And if she needed medication while the other nurse 
was asleep, how had you provided for her to have it? A. 
She had a telephone there and had my number. They 
could—all of them were told how to get in touch with me. 

Q. You don’t mean to say that Mamie Ross could get 
up and use the telephone at that time, could she? A. No, 
sir. 

Q. Then when Mrs. Taylor was asleep—she had to sleep 
sometime during the 24 hours—who would be then avail- 
able to call you in case of an emergency? A. What would 
the emergency be, sir? Could you explain that to 

me? 
1343 Q. Well, Mamie might require medication. A. 
Well, I don’t think that Mrs. Taylor would have 
known whether she required medication or not. 

Q. Well, she had instructions about giving her these 
shots? A. They were only to relieve pain, sir. 

Q. What were they for? A. To relieve pain. 

Q. That is right. And suppose Mamie Ross was holler- 
ing and screaming for them— A. I believe that would have 
woke Mrs. Taylor up. 

Q. You think it would? A. Yes, sir. 

Q. She was on the next floor, wasn’t she? A. Yes, sir— 
no; she wasn’t on the next floor. She was on the first floor 
with Mamie Ross. 

Q. The next floor down. A. No, sir; she was on the 
same level with Mamie Ross, the same floor. 

Q. And she didn’t sleep upstairs? A. Not when she 
first come there, sir. 

Q. Not any of the nights she spend there with her? A. 
Never slept upstairs when she first come there. 








306 


Q. Where did you put the couch that you bought 

1344 for Mrs. Owens? A. The couch that was bought 

| for Mrs. Owens was not in the house. It never did 

go in the house. We hunted all around to buy couches, 

and we were only able to get one; and Miss Ross asked 
me to bring my own couch over there, which I did. 

Q. And you put the Owens couch where? A. The Owens 
couch is still in my house, sir. 

Q. And where did you put the couch from your house? 
A. Put one downstairs and one upstairs. Now, I don’t 
remember whether mine went upstairs or downstairs. 

Q. My question is, did the nurses sleep on the same floor 
that Mamie Ross did. A. Yes. And no. For the first 
couple of days they did; and then no. 

Q. Now, Miss Ross was there in the house alone with 
Mrs. Taylor for the first three days according to Mrs. 
Taylor’s testimony. A. That is correct. 

Q. And then Mrs. Taylor complained to you that the 
work was too hard. A. That is correct. 

Q. And then you got another nurse. Who was that? A. 
Well, sir, I don’t know who that nurse was. I have to 

admit that I made a mistake, and due to the fact 
1345 that I did make a mistake I paid out of my own 
pocket, and you will never find any record of it there. 

Q. You had a nurse that we haven’t heard about until 
now? A. Yes, sir. 

Q. And you don’t remember her name? A. No, sir. 

Q. And you paid out of your pocket? Why did you con- 
ceal that— 

Mr. Hilland: Just let him answer. 

Mr. Hill: Excuse me. I thought he had answered. 

Mr. Hilland: You keep talking so much. 

The Witness: She got in bed with Miss Ross and went 
to sleep; and Miss Ross didn’t tell me about it. Neither 
did Mrs. Taylor tell me about it until the next day about 
5:00 or 6:00 o’clock, and then I had to get nurses—or a 
nurse in a hurry, and I called up Doctor Little, and he 
told me to call, I believe, the Capitol Nursing Burean, if 
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I am not mistaken; but it was one nursing bureau; and 
they sent nurses. 
But I paid for that out of my own pocket. 


By Mr. Hill: 


Q. Why didn’t we have that as a bill against this? A. 

Because I didn’t care to put it in as a bill. I felt it was 
my fault for having her there. 

1346 QQ. What date was that? A.I have so many 
dates that I—without a calendar—I think that that 

would be, sir—Mrs. Tayor came on the 28th; the first, 

second—that would be the third day of March, I would 

think. Because after Mrs. Tayor was on for two nights, 

and that next day is when she told me. 

Q. That would be, then, the 4th? A. The 3rd, I said. 

Q. The 3rd of March? A. Yes, sir. 

Q. And that nurse was on duty for one trick? A. 12 
hours. 

Q. 12 hours? A. Yes,sir. 

Q. Night or day? A. Night. 

Q. And then the next nurse that came on at night was 
who? <A. The next nurse that came on at night probably 
was Mrs. Herbert. 

Q. Does it refresh your memory that the next nurse that 
came on at night was Mrs. Fletcher? Came on the 4th and 

stayed until the 5th? A. She did not come on the 
1347 4th. If you call 12:00 o’clock at night. I wouldn’t 

know how to separate that, but she was on from— 
if my memory serves me right—you may be right. She 
may have come on at 8:00 o’clock at night until 8 :00 o’clock 
in the morning. 


Q. That is right. A. I will say that that is right. 

Q. And it was the nurse that preceded her? A. That is 
right. 

Q. That got in the bed with Mamie Ross and went to 
sleep? A. That is right. I have got Mrs. Fletcher and 
Mrs. Mozingo from the nurses’ registry and I don’t know 
either one of them. 








308 


Q. How did you get a-hold of this nurse that was there 
the one night? A. That was through an answer to an 
advertisement which I have stated that I had in the paper. 

Q. You took nurses without looking into their records or 
anything, with no reference, and just put them in there? 
A. I did that, yes, sir. I didn’t have time to get any refer- 
ences and records. 

Q. Your testimony is now that Mrs. Taylor’s testimony 

about what occurred on Saturday evening was false? 
1348 <A. Yes, sir. I do say so; emphatically. 

Q. You talked about the French doors being open; 
and being chilly. Who left the doors open in Mamie Ross’ 
apartment? A. I always had them open for ventilation. 
Opened them and closed them. 

Q. Rather cold, wasn’t it, for an old lady like that to 
have doors open? A. Not with plenty of oil in the furnace. 

Q. She did complain of being cold, though? A. If she 
did—at times she would complain of being cold, and would 
turn the thermostat up. Sometimes she would complain 
of being hot and we would turn it down. 

Q. And you have told us that the testimony of Mrs. 
Mozingo was not true? A. What part of it? 

Q.' When she said that you were in the room with Mamie 
Ross when Mr. O’Brien and the witnesses were in there 
executing the will. A. Absolutely false. 

Q.' Do you have any idea why she would testify falsely 
about that? A. No; I don’t know what is in somebody 

else’s head, sir. 
1349 Q. Do you have any idea— 

Mr. Hilland: Let him finish his answer please. 

Mr. Hill: I thought he had finished it, Mr. Hilland. And 
I think yet he had. 

The Witness: I have no way of reading anybody else’s 
thoughts. 


By Mr. Hill: 
Q. You know of no reason why she should testify falsely 


in that regard, do you? A. No, sir. I only knew Mrs. 
Mozingo for 12 hours. 
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Q. And you had no difficulty with Mrs. Taylor, or any- 
thing to make her testify falsely against you, did you? 
A. No, sir. 

Q. Now, you heard Mr. Tolley testify in this case about 
the instructions that Mamie Ross gave him in regard to 
the legatees of Mrs. Hagan and Mrs. Gotthardt. He said 
that Mamie Ross told him not to take that up with you, 
and he didn’t. A. All right, sir, where— 

Q. But you say that you did take it up with him? A. 
Yes, sir. 

Q. Is that testimony of his false? A. Yes, sir. 

1350 Q. And do you have any reason that you can: 

advance why Mr. Tolley would testify falsely about 

that? A. I have no reason but I think I have a little 
proof, if you will let me explain. 

Q. No— 

Mr. Hilland: Let him finish the answer, please. 

The Court: Yes; you may finish your answer. 

The Witness: Mr. Charlie Behrens testified—Mr. Tolley 
testified that he got it from Mr. Charlie Behrens, and 
Mr. Behrens testified here right on this stand that he did 
not know Mr. Hagan’s name or their address, and he did 
not know Mrs. Gotthardt’s address. 

Q. But he talked with him about a will? A. He talked 
with who about a will? 

Q. Mr. Behrens. A. That doesn’t give him— 

The Court: I think we are getting a little far afield 
here. Let’s not have an argument on it. 

Mr. Hill: All right, Your Honor. 

By Mr. Hill: 

Q. As I recall, Mr. Tolley said he got this information 
from Mrs. Hagan about Mr. Hagan. A. He said he got 
it from Mrs. Hagan, and he got Mrs. Hagan’s name and 

address or telephone number from Mr. Charlie 
1351 Behrens, and Mr. Charlie Behrens testified here that 
he did not know that. That is a matter of record. 
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Q. Now, when you said that you had met Mr. Hagan 
and Mrs. Hagan when she rented the property from you— 
A. Not from me. From Mamie Ross. 

Q. Well, were you handling the property for her then? 
A. Only to the extent that I went with her, sir. I wrote the 
rent agreement; and J remember that plain because there 
was something the matter with it that didn’t suit one or the 
other; and I rewrote it. 

Q. Isn’t it a fact that you first discussed this matter 
with Mrs. Hagan by herself? A. I could be in error but 
I don’t think I am. 

Q. You wouldn’t say that isn’t true, would you? 

Mr: Hilland: When you say ‘‘this matter’’, to what 
matter are you referring? 

Mr. Hill: That Mrs. Hagan discussed the rental of Otis 
Place by herself alone with him, and not with her husband. 

The Witness: It has been quite a few years ago, sir. 
So I wouldn’t remember. 


By Mr. Hill: 


Q. You testified that the doctor gave two prescriptions. 
One of them was a— 
1352 A. Placebo. 
Q. ‘Sort of a bland something? <A. That is right. 

Q. And the other one was the real thing? A. That is 
right. 

Q. A narcotic? A. That is might. 

Q. And while the doctor talked with you, he didn’t 
intend for Mamie Ross to hear it, but she was so alert 
she did hear it? A. That is right. 

Q. And after he was gone, she said you couldn’t fool 
her? A. That is exactly right. 

Q. And that took place on what occasion? A. That took 
place on March 5th. 

Q. March the 5th? A. Yes, sir. 

Q. And where was Mrs. Mozingo when that happened? 
A. She was right there with us and the doctor. 
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Q. Did she hear that? A. Yes, sir, she heard that. 
Q. And she heard Miss Ross say what you have related 
she said?, A. Now, I couldn’t say whether Miss 
1353 Mozingo heard that or not. I don’t know what 
somebody else hears, but— 

Q. She was there present and could have heard it— A. 
Well, they were in the living room and I went in to see 
Miss Ross after the doctor left. 

Q. Was the doctor in the room with her, and you also, 
at the same time with Mamie Ross? A. In the room with 
her? 

Q. Yes; Mamie Ross. <A. No sir. I wasn’t in there 
when the doctor was in there, in Mamie Ross’ room. This 
was in the living room. 

Q. Where was this conversation between you and the 
doctor that she overheard? A. We were in the living 
room, sir. 

Q. And how far from her room was that? A. Well, 
it is just a wall in between, sir. 

Q. I know, but how far in distance? A. How much 
distance, you mean, from where the doctor was to Mamie 
Ross? 

Q. Yes, sir. A. Oh, I would say about ten or twelve 
feet. 

Q. Was the door shut or open? A. I think the door 
was open. 

Q. And he was talking in a subdued tone to you? 
1354 <A. Just a regular tone. It wasn’t subdued. 

Q. I thought you said it wasn’t intended for Miss 
Mamie Ross to hear it. A. I said I didn’t think it was. 
I don’t know. 

Q. What caused you to think it wasn’t for her? Because 
of what? A. Just because it would disturb her, I guess. 
I don’t know. 

Q. You say these shots were suppositories. A. I told 
you I never heard them called shots, sir. They were 
never called a shot in my presence. ‘They were always 
called suppositories. 
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Q. She never said anything different than suppository? 
A. No, sir. 

Q. On February 7th, when Mr. Tolley came there and 
executed the will, you deny that Mamie Ross said to you 
that you weren’t going to take advantage of her because 
of this power of attorney? A. I still say that. 

Q. And Mr. Tolley’s testimony in that regard is false? 
A. Yes, sir. 

Q. And do you know of any reason why he would 
1355 testify falsely about that in this case? A. No, sir. 

Q. How long had you known Mrs. Anna E. 
Gotthardt? A. Oh, I would have to guess at that. Better 
than 15 years, I will say. 

Q. And do you know what relationship she had with 
Mamie Ross? A. She was a next-door neighbor when 
Mamie Ross bought 1320 Monroe Street; Mrs. Gotthardt 
lived at 1318. 

Q. And how long were they neighbors, would you say? 
A. About five years, as best I can remember. 

Q. Were they friendly, to your knowledge? A. Yes, sir. 
Friendly to Miss Ross’ death, as far as I know. 

Q. On February the 7th, when Mr. Tolley was calling 
you in the room about some of the things he testified to, 
the first names of some of these people, and the property, 
did you say that Mamie Ross did or did not have any 
impediment in her speech? A. Well, let’s say she had 
some impediment, but not enough so that I couldn’t under- 
stand her. I could understand her. 

Q: You could understand her but you would not know 

where Mr. Tolley would? A. Well, she had been 
1356 operated on for a severe condition of her jaw; and 

she didn’t have teeth. Now, it may be difficult for 
you to understand her but I could understand her. 

Q. Do you know how long Mamie Ross lived at your 
house after she came out of Garfield Hospital? A. No, 
sir. About between two and three weeks, the best I can tell 
you. 
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Q. And during that time she paid you how much? A. 
She didn’t pay me anything. 

Q. How much money did you get from her during that 
time? A. I didn’t get it from her. She gave it to me. 

Q. How much was it? A. $50.00 a week. 

Q. And from your house where did she go? A. Leland 
Memorial Hospital. 

Q. And, she was taken there by ambulance? A. Yes, sir. 

Q. And you went along in your car with Mrs. Adlung? 
A. I followed the ambulance in my car. 

Q. And you made the down payment at the hospital for 
her? A. Yes, sir. That was by Miss Ross’ request, and 
that was done in the daytime, before she went over 

there. 
1357 Q. You first got her a room with bath and tele- 
phone; private room? A. Mister, rooms were not 
plentiful. You had to take what you could get, but she 
did have a private room and private bath and private 
telephone in the first room she went to. 

Q. And how long did she stay in that before she was 
changed to something else? A. Oh, I would say a week. 
She didn’t like it. Too much noise. It was right on the 
front of the building where all the traffic is. 

Q. Well, the room that she got, where is it located with 
respect to that room? A. The room that she got. What 
do you mean? 

Q. The room that she moved out of that one into another 
one. A. She was in three rooms over there; and the 
second time she went in the rear of the hospital, as I would 
call it, and they had a very inefficient heating system there 
and they couldn’t heat it up enough for her; and we com- 
plained about it and it just so happened that somebody 
moved out of this one on the side; and we moved her into 
there. 

Q. Did she remain in the same tier of the hospital the 
time she was there? A. Did she remain in the same 
what, sir? 
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1358 QQ. Tier of the hospital. A. Same floor. Yes, sir. 
Q. Same floor? A. Yes, sir. 

Q. And wasn’t it just as noisy in one of these as in the 
other? A. No, sir, it was not. 

Q. On the same floor, the first floor, wasn’t it? A. Yes, 
sir. 

Q. And that was a tier, of rooms, say the distance of 
this court room? A. I don’t think it is quite that wide. 

Q. Well, maybe so. Then, she was in that tier all the 
time? A. Yes, sir. 

Q: And it was noisier in the private room— A. In the 
first one that she went in than it was the rest. 

Q. Than it was in either of the other two? A. Yes, sir. 

Q. And that is the only reason you moved her out? A. 
That is the only reason I moved her out. She wanted it. 

Q. You didn’t move her out because the second room 

was cheaper? A. They are practically the same, sir. 
1359 I don’t believe there is $2.00 difference in any of 
them. 
Q. Two dollars a day you mean? A. Yes, sir. 


1360 Q. Mr. Adlung, when you got the first power of 
attorney, payment on the trust notes held by Mamie 
Ross were being deposited as they were made at the 
Second National Bank, were they not? A. That is right. 
Q. How much did they amount to per month? A. I be- 
lieve they were around four or five hundred dollars a 
month, 

Q. And she had around $2900 balance— A. When I got 
the power of attorney, yes, sir. 

Q. And under the second power of attorney, you were 
able to draw any or all of her funds from everywhere? A. 
Yes, sir. 

Mr. Hill: That is all, Your Honor. 
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1362 Mabel D. Adlung 


was recalled to the stand, and, having been previously duly 
sworn, was examined, and testified further as follows: 


Direct Examination 
By Mr. Hilland: 


Q. Mrs. Adlung, were you present at any time when 
Mrs. Gotthardt called on Mamie Ross between February 
28th and the date of her death? A. Yes, I was. 

Q. And when was that? A. I think it was either the 
8th or the 9th. I am not sure which day. It was in— 

Q. Do you remember what time of day it was? A. About 
5:00 o’clock in the afternoon. 

Q. Do you remember what nurse was on duty? A. Mrs. 
Duff. 

Q. Do you remember how long Mrs. Gotthardt stayed 
there? A. Oh, she stayed about a half an hour. I was 
there all the time she was there. 

Q. That was Mrs. Gotthardt who is one of the plaintiffs 

in this case? A. I didn’t understand you. 
1363 Q. And that was Mrs. Gotthardt who is one of 
the plaintiffs in this case? A. Oh, yes. 

Q. Mrs. Adlung, were you present—this is something I 
forgot to ask her before, Your Honor. 

I show your Plaintiffs’ Exhibit Number 1, which is a 
letter on John J. O’Brien’s letterhead to the American 
Security and Trust Company, signed by Mamie Ross, and 
witnessed by Mrs. E. O. Taylor. 

Were you present when Mamie Ross signed that? A. 
Yes, sir. 

Q. What time of the day was it? A. Oh, it was about 
between 11:00 and 12:00 o’clock. 

Q. Now, will you state all that happened at that time 
and place? Who else was present? A. Mrs. Taylor. 

Q. And who else? A. My husband and myself, and 
Mamie Ross. 
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Q. All right. State what happened. A. Well, we went 
over there with this letter and Mrs. Taylor was in the 
kitchen cooking or eating; one or the other; and my hus- 
band went in and talked to Miss Ross and called Miss 
Taylor from the kitchen—opened the door that opened 

into the bedroom where she was; and asked her to 
1364 come in; he wanted her to hear him read this letter 

to Miss Ross and to witness it; and she came in and 
he read the letter; handed it to Miss Ross to sign; and 
after she signed it, he gave it to Mrs. Taylor, and she 
took it and went over to the table, and looked at it, and 
signed it and handed it back to him. 

Q. Did Mr. Adlung say to Mamie Ross it was a letter 
to authorize— 

Mr. Hill: I object to asking that. I think he should 
ask her what was said, if anything. 

Mr. Hilland: This is rebuttal, Your Honor. 

The Court: Yes. You may proceed. 

Mr. Hill: It is rebuttal of this witness. 


The Court: I overrule the objection. 
By Mr. Hilland: 


Q. Did Mr. Adlung say to Mamie Ross that it was a 
letter to authorize him to get money to pay her bills and 
that he couldn’t get money to pay her bills, and that she 
couldn’t get her drugs without money to pay for them; or 
any words to that effect, to Mamie Ross. A. No, sir. 

Mr. Hilland: Your witness. 


1365 Cross Examination 
By Mr. Hill: 


Q. This is the first time you have testified about being 
present when this letter was signed, is it not? A. I think 
it is the first time I have been asked. 

Q. But this is the first time you have testified about it? 
A. Yes, 
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1374 Mr. Hilland: Your Honor, before we come to that, 

on behalf of the defendant, I wish to renew his 
motion for a directed verdict on the issue of undue in- 
fluence, duress and coercion. 


Renewal of Motion for Directed Verdict on Behalf of 
Defendant on Issue of Undue Influence, Duress and 
Coercion. 


Mr. Hilland: Again I want to call Your Honor’s at- 
tention to the case of McMillan vs. Knost, and that case 
certainly establishes beyond a shadow of a doubt that in 
the law of undue influence, duress, and coercion, what 
the law condemns is improper means and practices. 

I sincerely and most respectfully submit to Your Honor 
that the evidence does not show a single improper means 
or practice or improper conduct or bad conduct in any 
respect on the part of either Mr. or Mrs. Adlung, or any 
other person. 

On the contrary, Your Honor, if there was ever a case 

where the evidence showed that the result that came 
1375 about resulted from goodness and kindness and 

mercy, and service, I don’t know what kind of a case 
would ever come before the court. 

If this isn’t the case where the evidence shows that and 
nothing more. 

And the Court of Appeals in McMillan vs. Knost said 
so emphatically that that does not constitute undue in- 
fluence; that influence gained by goodness and kindness 
and mercy is not undue influence. 

Undue influence, as they have said in other cases, is 
a species of fraud actually, and the evidence has to show 
either by direct evidence or by circumstantial evidence 
that those charged with undue influence, duress, and coer- 
cion have substituted their will and their wishes for those 
of the testatrix. 

In this case, there is absolutely no direct evidence of the 
exercise of any influence over Miss Ross in any respect 
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except through the goodness and kindness and mercy of 
Mr. and Mrs. Adlung. Not any Your Honor. 

And, I submit that if this jury should have this question 
submitted to them, and they should come back with a 
finding of undue influence, duress, and coercion, the Court 
would have to set it aside, because there isn’t any evidence 

to predicate it upon. 
1376 Now, Mr. Hill has argued, in opposition to my 
motion before, that it can be proven by circum- 
stantial evidence; but there isn’t circumstantial evidence 
in this case showing anything more than an opportunity 
or a suspicion. There isn’t any evidence beyond that. 

And the courts have consistently said that that is not 
enough. 

Now Your Honor asked Mr. Hill and gave him the 
luncheon period the other day when I made, this same 
motion at the close of the Plaintiffs’ evidence, to make a 
list of the evidence upon which he relied to show undue 
influence ; and he came back, and the first thing he referred 
to was confidential relations existing between Mamie Ross 
and Mr. Adlung. 

Now, the Court of Appeals in McMillan vs. Knost said 
that confidential relations existing between the parties do 
not alone furnish any presumption of undue influence. 

I think there are some other cases in the Court of Ap- 
peals that might indicate the contrary, but even if that is 
so, Your Honor, I submit that any presumption has now 
been overcome: If it shifted the burden on the part of the 
defendant to proceed with the evidence. 

I say that first was done when they called first Mr. 

_ Adlung as an adverse witness, and his relations with 
1377 Mamie Ross were fully explained. 

And, then we came forward in our case with 
further evidence, in explanation of what transpired be- 
tween Mrs. Adlung, on the one hand, and Mamie Ross, on 
the other; and further explanation of what transpired be- 
tween Mr. Adlung, on the one hand, and Mamie Ross, on 
the other. 
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And, in that explanation, Your Honor, there isn’t a 
scintilla of evidence of any improper means or any im- 
proper conduct or any improper act on the part of either 
Mrs. Adlung or Mr. Adlung. 

And these matters can’t be submitted to a jury and let 
them speculate on the mere possibility or suspicion that 
undue influence occurred. 

Now, the next thing Mr. Hill said, that these friends 
of Mamie Ross’, referring to Mr. and Mrs. Adlung, were 
in the room when her will was executed: 

Now, let’s assume that that is true. If it is true, there 
isn’t a scintilla of evidence that they did or said anything 
in that room that they shouldn’t have said. Those who 
were in the room say they weren’t there. 

Mrs. Mozingo, who says they were in the room, admits 
that she wasn’t in the room, and she doesn’t say or sug- 
gest a single improper thing they did or said if they were 

in the room. 
1378 The next thing Mr. Hill mentioned was haste. 
There wasn’t any haste in this matter. Mr. Adlung 
said that the first time Mamie Ross mentioned to him 
about making a will was about a week and a half after 
she was admitted to Leland Memorial Hospital. 

Mr. Ogilvie, from the Second National Bank, came down 
and gave us the date that Mr. Adlung talked to him about 
Mamie Ross’ problems. 

He said it was February 11th. 

Now, the evidence shows that the first day Mr. O’Brien 
was there was February 20th. The second day he was 
there was February 25th; and the day the will was ex- 
cuted was March 5th. 

There is no haste in that evidence. 

At one time in the record you will find Mr. Hill sug- 
gesting there was too much delay; why all the delay. 

In another place, in the record you hear him talking 
about haste. 

Now, actually, when you analyze the facts of the matter, 
Mr. O’Brien was there the first time on February 20th— 
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he said the will he drafted was unsuitable on February 
25th, and the next time he got back was March 5th. 

Well, February was a short month. The 25th was a 
Friday. Saturday and Sunday were holidays; so that 

when you take out those two holidays there wasn’t 
1379 any unreasonable delay nor was there any haste. 
The next thing Mr. Hill says, that they were 
moving her from place to place. 

Of course, she was going from place to place, but that 
is fully explained, Your Honor. The evidence shows that 
when she first got sick she stated she was living alone— 
I am speaking now of her last illness—just before Christ- 
mas of 1954, she was living alone, on Kennedy Street. 

And on January 10th, they talked the first time about 
what could be done about it, and they had the discussion 
about this operation, she was admitted to the hospital on 
the 16th, discharged or the 27th of January; went to Mr. 
and Mrs. Adlung’s home—it is fully explained and shown 
that they couldn’t get any other place to put her; she 
didn’t want to go to her Kennedy Street home at that time. 
The arrangement under which they had her there was 
only temporary. She left on February 8th; and they 
want to draw some adverse inference from that; when 
the evidence shows that those arrangements were made 
by Doctor Little, not by Mr. or Mrs. Adlung. It was 
because Doctor Little was then able to get her in Leland 
Memorial Hospital; and as of that date, her temporary 
arrangement ended at the Adlungs. 

The evidence shows that Mr. and Mrs. Adlung are 
1380 not nurses. They didn’t want the responsibility of 
caring for her. They weren’t prepared to care for 

her. They weren’t trained to care for her. 

Now, when she went to Leland Memorial Hospital, the 
reason why she left there is fully explained. Really, there 
wasn’t any other course. And she was taken back at that 
time to her home. 

Now, to suggest that there was anything in the nature 
of duress or coercion, which are in a sense the same as 
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imprisonment or force; if they were going to coerce her 
or imprison her, or put her under any kind of duress, 
would they have brought these many strangers into the 
home—nurses whom they didn’t know any more than 
Mamie Ross did, or anybody else, and they had no control 
over them whatever, didn’t try to exercise any control 
or give them any orders about what they should or shouldn’t 
do, they looked in several times a day, they lived right 
around the corner; their back yards practically met. 

If Your Honor please, there isn’t the slightest evidence 
here of duress or coercion, which, as I have suggested, 
are the same or the equivalent of a charge of imprisonment 
or force; and there isn’t a single piece of evidence about 
that. 

So, I say this suggestion that there was something bad 

in this business of her being moved from place to 
1381 place—it is fully explained by the evidence. 
Now, with respect to the telephone cutoff: 

If you take the evidence that they have shown, accord- 
ing to the evidence now—and it is not denied; it is un- 
disputed that Mamie Ross always had an unlisted tele- 
phone. 

Now, can you draw any bad inference from the fact that 
she had gone or she had left her home on January 16, she 
had gone to the hospital; she didn’t want to go back there; 
she came to the Adlungs’ home; and on February 3rd her 
phone was disconnected. 

Now, anybody who could have called her certainly had 
her number already because it wasn’t listed when Mrs. 
Adlung had it cut off. The only people who had that num- 
ber could have called her. 

Moreover, Your Honor, there isn’t a suggestion in the 
evidence that anybody called her on that telephone or at- 
tempted to call her except Charles Behrens, who is not one 
of the plaintiffs, and with respect to him, the evidence 
shows that, by Mrs. Plaskett, that she called him and told 
him that Mamie Ross was in Leland Memorial Hospital, 
and he never went to see her—never. 
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Now, don’t the circumstances indicate that a phone in 

that house for a person who was like Mamie Ross, who was 

saving and pinching her pennies—wasn’t it a nat- 

1382 ural thing to have that phone disconnected on Feb- 
ruary 3rd? 

What imputation or implication, or inference can be 
drawn from that? If they had left it connected and people 
called there, they couldn’t have reached Mamie Ross, she 
wasn’t there. There could’nt have been any ulterior 
motive in the disconnection of the phone on February 3rd, 
1955. 

And, I say there is a lot of sophistry in that. It is ridicu- 
lous, it is silly, to suggest that the Adlungs were trying to 
hide Mamie Ross and keep people away from her on Feb- 
ruary 3rd by having that phone disconnected. 

Now, the evidence shows that when she left Leland 
Memorial Hospital on February 28th, and went back to 
Kennedy Street, when was that phone connected? If my 
memory serves me correctly, it was re-connected on March 
ist. I might be wrong. I seem to have some recollection 
that it may have been March 3rd. But in any event, it was 
re-connected very promptly, within a matter of one, two or 
three days after she moved back to Kennedy Street. 

There isn’t a scintilla of evidence that anybody tried 
to call Mamie Ross, that anybody tried to find her tele- 
phone number; or was in any manner frustrated by this 
telephone business, with the exception of Charles Behrens, 
who said that he had called and couldn’t get her on the 
telephone there. 

Now, the next thing Mr. Hill referred to: He 
1383 said that when this will was procured, she was in 
extremis. 

That is not a true statement, Your Honor. It is not a 
true statement. 

And even by his own testimony, his own testimony, 
stretching it as far as he will, it doesn’t show that on 
March 5th, when this will was executed, she was in ex- 
tremis. 
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And, moreover, if Your Honor, please if it were true, 
it doesn’t go to the issue of undue influence; it goes to the 
issue of testamentary capacity. 

Then he mentioned these drugs, and her death soon 
after, five days later. 

There, again, those matters go to her testamentary ca- 
pacity, not to the issue of undue influence, duress and 
coercion. 

Now, if Your Honor please, then, the next thing he men- 
tioned was that the Adlungs are the chief beneficiary, 
that there was an unfair—that they received an unfair 
proportion. 

Who? Who in this world can say that the Adlungs re- 
ceived an unfair proportion? None of these parties were 
on an equal basis or an equal level. It isn’t a case where 
Mamie Ross had children and she has cut out all except 

one of them where they had the same claim on her, 
1384 an equal claim. That isn’t this case at all. 
Here is a case, Your Honor, where Mr. and Mrs. 
Adlung were friends of hers for 25 years. There was 
mutual confidence, and mutual respect; love and affection; 
real, honest-to-goodness friendship. 

Take these plaintiffs who are complaining. Some of 
them hadn’t seen her for a matter of years. Some of them 
hadn’t seen her more than a year. They weren’t even 
competent to testify about her mental or physical condi- 
tion. They know nothing about what transpired, not any- 
thing. 

Two of them haven’t even taken the witness stand— 
not even taken the witness stand; they knew so little 
about the situation. 

Now, let’s take this fact, for example—and he talks 
about unfair division of this property—who are the Leap- 
leys? The Leapleys, by Mr. Leapley’s own testimony 
met Mamie Ross in the latter part of January, 1953, when 
he bought a house from her. By his own testimony the 
last time he saw her was in September or October of the 
same year. 
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So, the most he had even known her was eight months. | 
There isn’t any evidence that he had ever done any- 
thing for her. The only evidence is that he made his pay- 
ments promptly on the mortgage, and that when 

1385 he went by her porch he was nice to her. 

Who can say by those facts and circumstances 
that he had any demand whatsoever on her bounty? And 
that because the Adlungs were favored in the will, that 
there is any evidence of undue influence? 

I could make the same comparison. You take the lady, 
like Mrs. Anita McCann. Mrs. McCann, properly ana- 
lyzed, her own testimony shows that she rejected Mamie 
Ross when her mother died. She had so little contact 
with her that she had never visited Mamie Ross at either 
of the homes Mamie Ross lived in, in the 5500 block of 
13th Street. She had been married since the early 
forties—’40 or ’4l—or ’39—I have forgotten when she 
said—but right around in that area—and in all of those 
years, she had never once had Mamie Ross in her home. 
She had never once taken Mamie Ross for an automobile 
ride. The only contact she had, according to the evidence, 
with Mamie Ross, was that around Thanksgiving in No- 
vember 1954,—she had taken a dinner to Mamie Ross. 

Now, compare that one act of kindness and goodness 
with the hundreds of kindnesses, and kind acts that the 
Adlungs did for her. Who can say that that was an un- 
fair division? 

Now, then, he pointed the next thing—and I could go on, 
on that same line and same vein with these other plaintiffs 

in the case. 
1386 The next thing he said was that Mamie Ross 
didn’t want the Adlungs to know about certain 
legacies—referring to the Hagan legacy and the Gotthardt 
legacy. 

If Your Honor please, that is no evidence of undue in- 
flnence, fraud or duress. 

On the contrary, Your Honor, it tends to show that 
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Mamie Ross was not under their influence in any manner; 
that she was dominated only by herself. 

That evidence goes to disprove rather than to prove 
this charge of undue influence, duress and coercion. 

Then the next thing he mentioned—and I have already 
referred to that—is circumstantial evidence of undue in- 
fluence, duress and coercion. If Your Honor please, there 
is no evidence, circumstantial evidence, of undue influence, 
duress or coercion here. 

On the contrary, the evidence shows that Mamie Ross 
was at all times a free agent; and she was directing what 
she wanted done. They were doing what she wanted done. 

That, Your Honor, shows just the contrary of undue 
influence. 

As I have suggested before, undue influence contem- 
plates improper conduct, improper means, and carried to 
the extent where the will of the person exercising that im- 

proper means and that improper conduct substitutes 
1387 his or her will and wishes for those of the testatrix. 
There isn’t any such thing as that in this case. 

The final thing he mentioned was this second power of 
attorney. 

If Your Honor please, the evidence shows that Mr. Ad- 
lung didn’t draw one penny under that power of attorney. 

It is true, he could have drawn all of it, but he didn’t 
draw any of it. 

Now, he talks about undue influence, duress and co- 
ercion. He is talking about misconduct, improper means, 
bad conduct, or what-have-you. 

Here is a man who had a power of attorney at the 
Second National Bank from February 7th until March 
10th, and the evidence shows that in that entire period he 
drew twenty-two checks. 

I haven’t totaled them, but they amount to practically 
nothing. 

If Mr. Adlung was acting in bad faith, as they suggest, 
would he have drawn twenty-two checks in the sizes and 
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for the purposes for which those were drawn—if he was 
acting in bad faith and his conduct was improper, would 
he have let these thousands of dollars lie in these build- 
ing and loan association accounts where he could have 
drawn them out? 
1388 If Your Honor please, I submit that Mr. and 
Mrs. Adlung’s conduct in this case, as shown by the 
evidence, is entitled to the stamp of approval of Your 
Honor as a matter of law, and if it should go to the jury, 
Your Honor would be under a duty and bound to set aside 
a verdict if the jury should speculate on this evidence and 
find undue influence. 

I don’t think they would, but if they did, I submit that 
would be the responsibility of Your Honor. 

If you sit down and think of it for a moment, who was 
there in the life of Mamie Ross who could have served 
her as did Mr. and Mrs. Adlung; and if one can think up 
from the evidence someone who could have served her in 
her later days, or for that matter, in the course of 25 
years, the question can be asked, ‘‘Who would have done 
it differently than Mr. and Mrs. Adlung did’’—who could 
have done it better? 

I submit their conduct was good; it was kind; it was 
real service to a fellow being, a friend. It wasn’t a case 
where in the later days of the decedent, because she was 
wealthy and they knew it, they took possession and con- 
trol of her and dominated her. They were doing, in her 
later days, except to a greater extent, what they had been 
doing for her for 25 years. Because she was a friend. Be- 
cause there was love and affection; there was mutual love 
and affection. 

_ And I submit to Your Honor most earnestly and 

1389 sincerely that the conduct of Mr. and Mrs. Adlung 

as shown by the evidence of this case warrants— 

and I submit, demands—the judicial approval of the Court 

in the form of a directed verdict for the defendant on the 
issue of undue influence, duress and coercion. 
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Ruling of the Court 


The Court (McGarraghy, J.): I think it is a question 
of fact for the jury. I will deny the motion. 


Renewal of Motion on Behalf of the Defendant for Directed, 
Verdict on Issue of Testamentary Capacity 


Mr. Hilland: If Your Honor please, I also wish to renew 
the motion, without argument, on the issue of mental ca- 
pacity. There isn’t any evidence of testamentary capacity 
outside of this opinion of Doctor Cavanagh, which I have 
moved to strike out, and if it were stricken out, as it should 
be, there would be no evidence to go to the jury on the 
issue of mental capacity. 

The Court: I will deny both motions. 


Argument on Behalf of the Defendant 
By Mr. Hilland: 


1481 Now, what, ladies and gentlemen, is the genesis, 
1482 the beginning, of this case? I submit to you that 

the beginning of this case was Benton C. Tolley, Jr. 
And ladies and gentlemen, it is no pleasure for me as a 
member of the Bar and a practicing lawyer, making my 
living at this work, to stand before you and speak ad- 
versely concerning a fellow member of the Bar. I don’t 
do it irresponsibly, but I am going to say to you ladies 
and gentlemen of the jury that Benton C. Tolley, Jr., is 
not entitled to your confidence, and I am going to prove 
it right now. 


And he is not entitled to—I am a lawyer in the 

case, too, but I haven’t concealed my interest in 

the case from you ladies and gentlemen; I have got a vital 
interest in it; I have got a fee in it just as you have a 
right to infer that he has; and you can infer as long as 
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you wish what I say is biased, and I suppose in some 
degree it is; but I try to be fair. 

I at least tell you where I stand; and you can analyze 
the situation from what you see when you see the whole 
truth. 

Now, his own notes, I submit, ladies and gentlemen, 
show that his testimony from the witness stand is false. 
He told you that he got the first name of Mrs. Hagan’s 
husband from Charles Behrens. 

Now, Mr. Adlung had said that he got it from him. 

Now, that name appears, ‘‘Mr. John’’, right there with 
a dash behind it, ‘‘but not him’’; and then right under it, 
‘‘Mrs. Rosey—Rosey’’, question mark—‘‘Hagan.”’ 

Now, we are not experts in handwriting, and we haven’t 
called an expert, but do you need an expert to see that 

that ‘‘John’’ was written with the same pencil at 
1488 the same time and place as the rest of the informa- 
tion about Mrs. Hagan? 

Do you need an expert to tell you that? 

Now, he testified somewhat along the same line about 
the bequest to Mrs. Gotthardt, that Mamie Ross didn’t 
want the Adlungs to know about it. 

Mr. Adlung said he got Anna Gotthardt’s name from 
him ‘and the address from him to this extent, that she lived 
a couple of doors from 1320 Monroe Street, Northwest. 

And what do we find on her? And Mr. Adlung went 
further, that by analysis it should be approximately 1316 
Monroe Street. 

So what do we have? We have 1320 Monroe Street, 
with 1316 written with a question mark behind it right 
above it, right above it. 

Now, Mr. Tolley told you that he got that address and 
that name from whom? Charles Behrens. 

Now, when I cross-examined Charles Behrens about that 
subject he did not know Mrs. Gotthardt’s address; he 
didn’t know the lady with whom she lived; and I hope you 
remember, ladies and gentlemen, when I was asking those 
questions of Mr. Behrens, he acted like I was trying to 
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play the part of a smart aleck. That was his attitude to- 
ward my questions. 

Actually, I wasn’t testing Mr. Behrens in any respect. 

I was trying to find out if Mr. Tolley had told the 

1489 truth. I found that he had not. I was trying to find 

out if Mr. Adlung had told the truth. I found that he 


had. 

Mr. Behrens didn’t even know the name of the woman 
whom Mrs. Gotthard’t lives with. 

Moreover, Mr. Behrens said the only call he remembered 
receiving from Mr. Tolley was after Mamie Ross’ death. 

Now, I say that the testimony of Charles Behrens proves 
two things: 

First, that Tolley was not a truthful witness; and, 

Secondly, that Mr. Adlung was a truthful witness. 

And again I repeat that Mr. Tolley’s testimony and 
Mr. Tolley’s conduct—and I refer particularly to his 
pretended disinterestedness, and his concealment of his 
interest—dis-entitled him to your respect and your con- 
fidence. 

You learned from his notes, when I finally got them in 
evidence, and from his testimony, and from Charles 
Behrens’ testimony, and from Mr. Adlung’s testimony, and 
from Mr. Leapley’s testimony, that Tolley—that Mr. 
Tolley was not only an interested witness, but he was an 
untruthful witness. 

Now, ladies and gentlemen of the jury, we lawyers have 
greater responsibilities and duties than the laymen have. 

It is our responsibility—a lot of people will laugh 
1490 at this statement when a lawyer makes it—but we 

try our level best to bring here the truth to the 
court and the jury. That is our function. 

If we don’t serve it, we fail in our function. 

It is our duty to disclose our personal interest if we 
have one. Honesty requires that. Truth requires it. Frank- 
ness requires it. Forthrightness requires it. And, simple 
fairness requires it. 
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Untied States Comt of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


April Term, 1956 


No. 13554 
Anna E. GotrHarpt, et al., 
Appellants, 
v. 
Grorce A. ADLUNG, 
Appellee 


Appellants Reply to Answer Brief of Appellee on appeal 
from the United States District Court for the 
District of Columbia 


Appellee’s “Restatement of Questions Presented” 


At the outset this Court will note that counsel for the 
appellee in his paragraphs Nos. II(a) and IV(a) has 
duplicated the two paragraphs; they are exactly alike 
except that the word “issues” in the fifth line of II(a) is 
in the plural while the word “issue” in the fifth line of 
IV(a) is in the singular. 


Chronological Statement of Evidence 


Miss Mamie Ross (hereinafter referred to as testatrix) 
was approximately 77 years of age on March 10, 1955, 
when she died at approximately 1:00 a.m. (Tr. 228). 
On January 16, 1955, she had entered the Garfield Hos- 
pital for an operation in an effort to secure relief from 
what had been diagnosed as neuralgia, or tic douloureux 
to use its French name. The operation was performed in 
the Garfield Hospital by Dr. J. M. Williams. The exact 
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date was not fixed because Dr. Williams stated he did not 
remember the exact date and thought it might be about 
two years prior to the date he testified in July 1956, as 
an expert witness in the case but he admitted that he 
might “be six or eight months off”. When questioned 
whether the operation was in the vicinity of January 1955 
he stated that if the records so indicated then that was 
when he operated (Appellee App. 162, 163). Mrs. Adlung 
testified testatrix went to Garfield Hospital on January 16, 
1955 (Ibid 89). It is true that it was not stated before 
the jury the operation was for tic douloureux, but Mrs. 
Adlung testified an operation was performed on testatrix 
(Ibid 89) The trial court well knew before he overruled 
the objection of counsel for the appellants to Dr. Williams 
testifying that he had performed the operation for tic 
douloureux or neuralgia (Appellee App. 165). 


The testatrix was removed from the Garfield Hospital 
and brought to the home of the appellee on January 27, 
1955 (ibid 91) where she remained until February 8, 1955, 
at which time she was removed to the Leland Memorial 
Hospital (ibid 91-92). This stay at the Adlung home 
from January 27, 1955 to February 8, 1955, was allegedly 
at the request of the testatrix (Ibid 91). 


During the interim while at the Adlung home the testa- 
trix requested her attending physician, Dr. Little, to tele- 
phone to the American Security & Trust Company to send 
her a lawyer to prepare a will for her (177A). As the 
result of that telephone call Mr. Benton C. Tolley was 
requested by the American Security & Trust Company to 
go and see the testatrix and prepare her will. He took 
her instructions and prepared a draft of will which he 
took back to her and she executed the same on February 
7, 1955. On that date she instructed Mr. Tolley not to 
leave any copies of the will in the house and to deliver 
the original copy of the will to the said American Se- 
curity & Trust Company for safe keeping. 


The testatrix did not know the full names of some of 
the beneficiaries and some she requested that Mr. Tolley 
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secure from the appellee. There were at least two of the 
proposed beneficiaries, about whom the testatrix would 
not permit Mr. Tolley to inquire of the appellee, a Mrs. 
Hagan and a Mrs. Gotthardt (125-126A). Mr. Tolley 
testified that the testatrix told him that she did not want 
Mr. Adlung to know that she was leaving anything in her 
will to these two people (125A). Mr. Adlung disputed this 
testimony of Mr. Tolley and stated that he, the appellee, 
furnished the information to Mr. Tolley (Appellee’s App. 
48). 


During the evening of February 8, 1955, within less 
than 24 hours after having executed her will, the testa- 
trix was removed to the Leland Memorial Hospital 
where she had a single room and floor nurse attention but 
remained under the professional care of Dr. Little who was 
a general practitioner. The Director of the said Leland 
Memorial Hospital testified that after she was admitted 
to the said hospital, he heard her screaming every day 
without any noticeable particular words that she was say- 
ing and the court on motion of appellee’s counsel stated 
that such testimony would be stricken (93A). Finally 
this Director of the Hospital was permitted to testify that 
he ordered the superintendent of the hospital to communi- 
eate with the testatrix’s attending physician and to either 
have her discharged from the hospital or given enough 
medication so that she would be quiet and not disturb 
all the other patients in the hospital (974A). The holler- 
ing, or shouting of the testatrix for sedatives while in 
said hospital was confirmed by a nurse on duty at the 
hospital five days each week and who bathed the testa- 
trix, changed her gowns; and helped her on and off the 
commode, etc. She was not permitted by the trial court 
to testify whether or not the testatrix was aware of what 
was going on around her (100-101A) 


After being in the Leland Memorial Hospital between 
February 8, 1955, to February 28, 1955, the testatrix was 
removed from said hospital to her poorly furnished house 
at 1303 Kennedy Street, N.W., District of Columbia, and 
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placed in a bed on the first floor. A practical nurse, a 
Mrs. Taylor was there when the testatrix arrived, having 
been hired by the appellee and his wife and the wages 
fixed for a 24 hour day at $20.00 a week upon the repre- 
sentation that the testatrix had little money and could not 
pay very much (153A)! It may be added that this nurse 
alone attended to the testatrix for three days and nights 
around the clock, at the end of which time a practical 
night nurse was provided and the wages of this $20.00 a 
week day nurse was raised to $30.00 a week (154A) 


This nurse on February 28, 1955, found the testatrix 
screaming and hollering for suppositories (154A), con- 
duct which had caused her removal from Leland Memorial 
Hospital. 


During the interval between February 8 and 28, 1955, 
a period of less than 20 days, while the testatrix was in 
the Leland Memorial Hospital, the appellee and his wife 
claimed that they went every day, and some times twice 
a day, to see the testatrix in the hospital. (Tr. 1185, 
1187). There they admit they discussed with the suf- 
fering testatrix the matter of a marker for her grave, 
the perpetual placing of flowers on her grave. Each of 
the Adlungs was long past middle age. They discussed 
with her both the matter of making a new will with ap- 
pellee as executor and the giving to the appellee an addi- 
tional power of attorney to authorize him to check against 
her building and loan association accounts should her 
needs become such as to require more money for expenses 
of her illness than was then on deposit in the commercial 
bank and which the appellee could check against under 
the power of attorney dated February 7, 1955, prepared 
by Mr. Tolley and which the testatrix had executed. 
(120A-121A, 123A-124A, Tr. 442-443). 


The appellee testified that following these conversations 
he and his wife had with the testatrix at the Leland 
Memorial Hospital he was instructed to call a lawyer to 
eome to the hospital and see the testatrix with respect to 
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drawing a power of attorney from the testatrix to the ap- 
pellee whereby the appellee could draw on the accounts 
of the testatrix in the building and loan associations and 
that as a result such a power of attorney was drawn and 
executed on March 5, 1955, the same day that the second 
will was executed by the testatrix. 


The appellee admits that he telephoned to Mr. O’Brien 
as the lawyer to come to see the testatrix at the hospital 
about drawing the additional power of attorney (Tr. 338). 
Mr. O’Brien testified that he did go to the hospital to see 
her on Sunday, February 20, 1955, at which time he was 
employed by her to draw another will. (75A). He claimed 
that he took her instructions on that day and that he 
went to see her again on February 25, 1955, (Tr. 92). 
At that time Mr. O’Brien claims that the testatrix in- 
structed him to secure the previous February 7, 1955, will 
from the American Security & Trust Company; that he 
told her the bank would not let him have the will with- 
out her authorization; and that he would write a letter 
for her to sign enabling him to secure the will (Tr. 93). 


Nothing further appears to have been done until after 
the testatrix was removed from Leland Memorial Hospital 
to her home during the evening of February 28, 1955, as 
previously stated. On either March 3, or 4, 1955, there 
was presented to the testatrix a letter on the letter-head 
of Mr. O’Brien, bearing date of March 3, 1955. This 
letter is printed in full in the appendix for appellants 
(7A) except that the printer failed to show at the foot 
of said letter that the signature to the letter was wit- 
nessed by Mrs. Taylor, the nurse on duty with the testa- 
trix both on March 3 and 4, 1955. 


Mr. O’Brien testified he prepared the said letter on 
March 3rd, its date and he then changed his story and 
stated he prepared it on March 4th. He then stated that 
he prepared it either on the 3rd or early the morning of 
the 4th and that appellee came down to his office and 
got the letter “but it was brought back signed by Mamie 
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Ross” (77A). O’Brien then repeated that he got his 
instructions from the testatrix to prepare the letter and 
that it was prepared wholly on the basis of such instruc- 
tions. When confronted with the fact apparent on the 
face of the letter that the letter stated the number of the 
receipt the bank had issued when the February 7, 1955 
will was delivered to it for safekeeping O’Brien repu- 
diated his previous testimony. He admitted that he had 
telephoned to the appellee and asked for the receipt num- 
ber and that he did confer with appellee to that extent at 
least. (77A). 


There is a most serious conflict of testimony between 
Mrs.' Taylor, the nurse, and Mr. Adlung as to the securing 
of the signature of the testatrix to the said letter of March 
3 or 4, 1955 and when it was signed by the testatrix, if at 
all. Mrs. Taylor testified that the testatrix was scream- 
ing and hollering all the time on the occasion when she, 
Mrs. Taylor, witnessed the signature (159A) but she did 
not read the said letter (A-159); that it was witnessed in 
the evening around 8:00 o’clock when it was dark (160A) 
that she did not see the testatrix sign the letter (159A) 
and when she was questioned whether the appellee said 
anything to the testatrix about what the letter was for, 
she answered that: 


“A. Well, he said it was to release her money until 
he could get money to pay her bills. That he couldn’t 
get any money to pay her bills. That he couldn’t get 
any more medicine or anything until he got some 
money; that he was out of money and that her money 
was tied up and he couldn’t get it; and that was to 
release the money”. 


Mrs. Taylor was further questioned about the contents 
of the letter being made known to the testatrix, the ques- 
tion and answer were as follows: 


“Do you remember whether or not Mr. Adlung told 
her the contents of the letter. The words you have 
described? Was that him telling her what was in the 
letter? A. Well, he just told her that it was to re- 

lease money to pay her bills” (159-160A). 
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Such testimony was categorically denied by the appellee 
(121-122A) but in any event the appellee took the signed 
and witnessed letter back to O’Brien. The latter first 
testified that he prepared the letter during the evening 
of March 3rd, then he changed his testimony and stated 
that on the morning of March 4th he telephoned the ap- 
pellee “in the morning when I hadn’t it—Mr. Adlung 
came down; I called him to come and get it; and all I 
did, I believe, was address an envelope at that time. It 
could have been the evening of the 3rd or early the 
morning of the 4th, but he got it before court on the 
4th and took it some place else, I don’t know. But it 
was brought back signed by Mamie Ross” (79A). 


O’Brien delivered the said letter dated March 3, 1955, 
to Mr. Holland, Vice President of the American Security 
& Trust Company, in the late evening of March 4, 1955, 
(79A), along with the receipt the bank had issued for 
the storage, or safekeeping, of the will of February 7, 
1955 and received the said will from Mr. Holland. O’Brien 
testified that he had no conversation on that occasion 
with Mr. Holland concerning the will (79A). The trial 
court refused to permit Mr. Holland to testify to any- 
thing more than that he had a conversation on that occa- 
sion with O’Brien (90-A). A proffer of proof was made 
(90A) to the effect that if Mr. Holland was permitted to 
testify he would testify that he did have a conversation 
with Mr. O’Brien at which time and place he, Holland, 
inquired whether the bank would be the executor of the 
changed will and that O’Brien answered that he was 
afraid not. (90A). 


There is here the question of impeaching Mr. O’Brien’s 
testimony concerning this letter dated March 3, 1955, (7A) 
which Mr. O’Brien admits preparing, addressed to the 
American Security & Trust Company requesting it to de- 
liver to Mr. O’Brien the will dated February 7, 1955, 
executed by Miss Ross. This court is requested to read 
all of the testimony of Mr. O’Brien concerning this mat- 
ter. In one place he testifies that he did not think he 
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ever saw the receipt which the Bank sent to Miss Ross 
for the will (79A). Shortly thereafter he testified that he 
presented the receipt to Mr. Holland along with the letter 
dated March 3, 1955 (82A). Both statements are obvi- 
ously not true. In fact, the most of this testimony by 
Mr. O’Brien is contradictory as the Court may see. He 
testified that he was first instructed on February 25, 1955, 
to get the will of February 7, 1955, from the bank (76A). 
Nothing appears to have been done about getting the 
same until the date of March 3, 1955, when the appellee 
eonferred with Mr. O’Brien about a letter addressed to 
the bank to deliver the will (77A et seq.) O’Brien testi- 
fied he did not know how appellee knew that he was pre- 
paring such a letter (78A) and yet he admits that he 
talked on the telephone with appellee and inquired about 
the receipt number for the will (77A). He testified posi- 
tively that he got no information from appellee which he 
used in the said letter (77A). It was only when he was 
cornered, on cross examination, by being confronted with 
the fact that the receipt number was stated in the letter 
dated March 3rd to the bank that he “believed” he asked 
Mr. Adlung whether he might have the receipt number 
(77A). This testimony is so full of evasions and con- 
tradictions that it is not believed that any legal mind 
could read and accept any part of the same as being true! 


O’Brien was asked to whom he delivered the said letter 
and the receipt, which by this time he admitted that he 
had in his possession and he stated that he did not re- 
member to whom he delivered the letter. When he was 
asked if it was not Mr. Holland, O’Brien stated it could 
have been (79A). Asked if he had had any conversa- 
tion with him about the bank being the executor, he 
denied having any conversation with him at “that time 
or at any other time” (79A). On this occasion, Mr. 
O’Brien was questioned and he answered, both as follows: 


“Q. Didn’t Mr. Holland ask you if you were going 
to change the will, were they still going to be the 
executor and you told him you were afraid not? A. 





9 


I don’t think I told him ‘I am afraid not’, but I think 
I wouldn’t have answered the question if he had asked 
it. I wouldn’t have given him that information, sir.” 
“Q. You would not? No sir.” (80A) 


Mr. Holland was on the witness stand and counsel for 
appellants questioned him as to who brought the letter 
dated March 3, 1955, to him on March 4th and he stated 
that O’Brien did so. He was asked whether he had any 
conversation with Mr. O’Brien about the will, to which 
counsel for appellee objected and the court sustained the 
objection. Thereupon counsel for appellants made a prof- 
fer as follows: 


“Tf the witness, to the question I have asked, the wit- 
ness will answer in the affirmative and he will answer 
further that he had a conversation with Mr. O’Brien 
in which he asked Mr. O’Brien are they still going 
to be the executor of the will, and Mr. O’Brien says 
‘I am afraid not’” (90A). 

If the testimony of the witness Taylor can be believed, 
this letter was procured by fraud from the testatrix. If 
Mr. O’Brien’s testimony can be believed Miss Ross never 
intended, nor did he, to contact the Bank about the will 
of February 7, 1955 or any other will. If Miss Ross signed 
this letter of March 3, 1955 stating that she expected to 
again contact the Bank in the near future, when in fact 
she had no such intention, that goes to the question of her 
mental capacity to make a will, especially in her weakened 
condition and her charges against Nurse Fletcher the 
night of March 4-5, 1955 hereinafter discussed. 


If she in fact signed the letter of March 3, 1955 think- 
ing it was to get money to pay her bills, that was fraud 
on her and the course the letter took thereafter, through 
those handling it, is most important to determine what 
was the real truth in that respect. The single fact that 
no will was presented to the testatrix for execution, which 
she would accept, until the date of March 5, 1955; that 
such will was in terms practically a duplicate of the will 
of February 7, 1955, except for changes favoring the ap- 
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pellee as chief beneficiary and his immediate family; ap- 
pellee made executor; produced in such great haste as to 
be executed on her death bed, certainly merits the receipt 
by the jury of all the facts involved in the transactions 
which were not in any sense collateral to the issues in- 
volved! The letter is about as direct as any evidence 
could be to the issues involved in the case. 


If the letter of March 3, 1955, was procured from Miss 
Ross as Nurse Taylor has sworn it was procured, such 
fraud on the testatrix attached to the new will of March 
5, 1955, for without the prior will of February 7, 1955, it 
would not have been possible for Mr. O’Brien to draft a 
will which Miss Ross would have signed. All of the facts 
concerning these various transactions were admissible to 
enable the jury to determine the questions of undue influ- 
ence, fraud and coercion on the testatrix, and go to the truth 
of such testimony as was obtained from the various wit- 
nesses, including both Mr. O’Brien and appellee. 


The next day, Saturday March 5, 1955, was the Sabbath 
of the Seventh Day Adventists, as Mrs. Taylor was, and 
she went to church that day between the hours of about 
9:00 a.m., to 5:00 or 6:00 p.m. Practical Nurse Mozingo 
was on duty during these day hours while Mrs. Taylor 
was at church (102A) and Practical Nurse Fletcher had 
been on night duty with the testatrix during the night of 
March 4-5, 1955 (102A, Tr. 576). During the said night 
of March 4-5, 1955, Mrs. Fletcher gave her one little pill 
(143A) and no suppositories nor did Nurse Mozingo give 
her any medication except one pill for pain, in other 
words a sedative, and that was sometime in the forenoon 
(104A). 


During the night of March 4-5, 1955, the testatrix had 
screamed and hollered all night and did not sleep (145A). 
The testatrix charged Nurse Fletcher with trying to beat 
her up and trying to take her money (146A). In the 
neighborhood of 3:30 a.m., to 4:00 a.m., of March 5, 1955, 
this nurse telephoned to the appellee who chided her for 
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awakening him so early in the morning and told her to 
talk with his wife. (145A). Mrs. Adlung stated on the 
telephone on this occasion that she would come to the 
place at about 8:00 a.m., and Nurse Fletcher advised Mrs. 
Adlung that she, the Nurse, would not be there at that 
time (145A). 


Nurse Mozingo came on duty around 6 a.m., (102A), as 
above stated to relieve Nurse Taylor then on day duty, so 
that she could go to church on March 5th. She remained 
with the testatrix until 7:00 p.m. (102A) Mrs. Mozingo 
gave her three small meals but she ate very little of any 
of them and could feed herself about like a 3 year old 
child (106A). The appellee and his wife came to the 
home of the testatrix early in the morning, then went and 
got some groceries, and brought them to the house. The 
appellee and/or his wife stated to Mozingo that some men 
were supposed to come there that day to sign a will and 
they further stated that “she was supposed to have signed 
but she hadn’t and they were coming that day to sign it? 
(106A). Mrs. Mozingo further testified that sometime in 
the afternoon of March 5, 1955, three men were let into 
the Ross house by Mr. or Mrs. Adlung; that two of the 
men went into the room of the testatrix and the third 
man remained with Mozingo in the room adjoining that 
of the testatrix for a time and then he also went into 
the room; and that Mr. and Mrs. Adlung were then in the 
room with the three men (107A). They remained in the 
room of the testatrix for approximately an hour, during 
which time Mozingo heard the testatrix screaming and hol- 
lering (107A). Mozingo could also hear others talking in the 
bedroom of the testatrix but could not understand what 
was being said. (107A). It was on this occasion that the 
testatrix, unable to feed herself other than a 3 year old 
child might have done, without any sleep the night before, 
screaming and hollering for sedatives which she had not 
had during the preceding night or that day, and charging 
Nurse Fletcher with trying to beat her up and trying to 
take her money, that it is claimed that she tore up her 
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February 7, 1955, will and gave the pieces to O’Brien who 
carried them back to his office and placed them in a waste 
paper basket! (86A, ). Also, this was approximately 
4 days from the date of her death in the early hour of 
1:00 a.m., March 10, 1955 and less then two days prior to 
the time she went into a stupor from which she never 
emerged (115, 116-A). 


Just as was done in the instance of the letter of March 
3, 1955, as to which Mrs. Taylor testified and the appellée 
disputed the accuracy of same, the appellee also disputed 
the accuracy of Mrs. Mozingo as to the persons in the 
room with the testatrix when the will of March 5, 1955 
was signed and the power of attorney signed and the Feb- 
ruary 7, 1955 will was alleged to have been torn by the 
executrix. In this he was generally supported by Mrs. 
Adiung and O’Brien as well as by the two other witnesses 
to the will, though one of them did state that Mr. Adlung 
eame into the room to close a window or French door. 
(Tr. 37-38, 42, 51, 55). 


Mrs. Taylor was asked on direct examination whether 
she had had a conversation with appellee the morning of 
March 5, 1955, before she went to church concerning the 
will of the testatrix. There was an objection which was 
sustained by the trial court (162A-163A). A proffer of 
proof was made (163A) which would have contradicted 
the appellee’s testimony that he had had no such conver- 
sation with Mrs. Taylor at that time and place (114A). 
It so happened that after her return from church, as 
above stated, she also talked with appellee around 7:00 
p.m., of the same day about the same matter and appellee 
had ‘also denied such conversation with Mrs. Taylor 
(123A). Appellants counsel was allowed to question Mrs. 
Taylor concerning the matter (163A-164A), stating that 
in response to her question as to whether he had found 
out what the February 7, 1955 will contained for his 
benefit he answered that: “She treated us all right.” Ap- 
pellee denied he was even in the Ross home at or about 
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the time Mrs. Taylor testified she had the conversation 
with him in the evening but he finally did admit that 
he was there then (122A-123A). 


Other Related Evidence 


The Court will be impressed, we think, with the fact 
that in practically every instance where there was a dif- 
ference between the appellee, his wife, O’Brien and Plas- 
kett, or any of them, with the evidence submitted by the 
appellants, the appellant’s witnesses were either charged 
with being mistaken or worse. The Court is reminded 
that Plaskett and Little were not named beneficiaries in 
the will of February 7, 1955 in any amount while they 
were so named in the second will of March 5, 1955, to 
the extent of $500.00 each. 


Even under the law of mathematical probabilities it is 
not possible for all of the many nurses, which the testa- 
trix had, to be in error or lying—all employed by the 
appellee or his wife, with the exception of one, Mrs. Duff, 
who came on duty around 10 am., March 8th and the 
testatrix died early on March 10, and her testimony may 
be explained by the fact that the testatrix was in a stupor, 
or coma for approximately the last two days of her life. 
(Tr. 588) From February 8, 1955, when the testatrix 
was admitted to the Leland Memorial Hospital to some 
two days before her death, when she was in the coma or 
stupor or both, nurse after nurse, hired and fired by 
appellee, testified unequivocably that she screamed and 
hollered most of the time, day and night, for sedatives. 
Having received the sedatives she would sleep for a very 
short while and then awaken and scream and holler for 
more, continuing to do so until she was given another 
suppository. 


This nurse, Mrs. Duff, testified as appellee’s witness that 
a reason why the testatrix wanted to get on and off of 
the commode so often was due to pains in her stomach 
(Tr. 989). Nurse Hamilton testified on cross examination 
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that the testatrix had hemorrages. ‘‘She had two hemor- 
rages. She had two hemorrages from the vagina. She 
also had swelling over her bladder, across the bladder, 
and she had the symptoms of a person with cancer. Yel- 
lowness of skin and nausea.’’ (Tr. 606) 


Mr.’ Adlung testified that the testatrix had complained 
with pains in her stomach for quite some time prior to 
going to the Garfield Hospital for an operation for al- 
leged tic douloureux (Tr. 405). 


And in the light of this evidence three significant things 
stand out: 


(1) The body of the testatrix had hardly had time to 
grow cold in death in the early morning, 1:00 a.m., of 
March 10, 1955, when by command of the appellee that 
body was turned over to a mortician. No friend of the 
testatrix was notified immediately after the death of the 
testatrix so that an autopsy could be performed had 
they deemed the same necessary and desirable. The at- 
tempt of the appellee to explain such unseemly haste is 
indeed provocative and, we think, a complete failure. 
(Tr. 398, 399) 


(2) So far as medication is concerned for any illness 
the testatrix may have had, the only medication which 
seems to have been given her, with the possible exception 
of vitamin capsules, which she could not swallow, due 
to the very bad condition of her tongue and throat (Tr. 
604, Tr. 586-587) were narcotics (Tr. 603), a small pill 
for pain and the suppositories for insertion in the rec- 
tum. The death certificate signed by Dr. Little certainly 
throws no light on this matter. Every person when he 
dies has a failure of the heart. It quits! (Appellee’s 
App. 17). 


(3) Counsel for the appellee would have this Court 
believe that this testatrix died of ‘‘tic douloureux,’’ or 
neuralgia of the face. She certainly did no such thing. 
Dr. Little did not report it as a cause of death. More- 
over, the expert Dr. Williams operated on the testatrix 
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sometime after January 16, 1955, in Garfield Hospital 
for the neuralgia or tic douloureux. Even if the operation 
had been but a fraction successful, no such pain was caused 
by the neuralgia that would make the testatrix scream for 
hours on hours, day and night, for sedatives as she did do 
from the time she entered Leland Memorial Hospital until 
about two days before her death during which two days 
she was in a coma or stupor. 


There is no satisfactory evidence in the record that this 
testatrix was then suffering with tic douloureux or neu- 
ralgia of the face. Two physicians, Dr. Williams and Dr. 
Little were on the witness stand and neither one of them 
testified that they treated or diagnosed her case as neural- 
gia or tic douloureux and, indeed, they would not have been 
permitted to do so. 


Even Dr. Williams admitted under oath that if a per- 
son had the symptoms of yellowness of skin, nausea, very 
frequent use of the commode, and screaming and _ hol- 
lering through night and day such symptoms were not 
those of tic douloureux (Tr. 1080-1081). 


An autopsy could, and doubtless would have disclosed 
the cause of her death but by the precipitate action of 
the appellee in placing her body in the hands of a mor- 
tician and the failure of appellee to notify any of her 
friends, some going back to childhood days, such as Mr. 
Behrens, for instance, any autopsy was frustrated and 
prevented. An interested party, such as the beneficiaries 
of her February 7, 1955, will could, and should, have had 
the opportunity to have an autopsy performed if they 
so desired. Was the action of the appellee in telephoning 
to the mortician, in the early hours of March 10, 1955, 
before daylight, and having the body removed, without 
coming to see the body before it was removed, the ac- 
tion of a ‘‘BELOVED FRIEND”’ or a ‘‘devoted friend’’! 
This instance however is a suitable capstone to the ap- 
pellee and his wife’s conduct in going to see her twice a 
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day while at the Leland Memorial Hospital when she was 
in such torture that she screamed and hollered for seda- 
tives to ease her pain and bringing up for discussion such 
topics as a tombstone for her grave, perpetual care for 
her grave, giving additional powers of attorney when none 
was needed at the time or in the near future, and adroitly 
suggesting that matters could be set aright by making the 
appellee the executor of her will. By the night of March 
9-10, 1955 the testatrix was left to die alone, except for 
the two nurses. The appellee and his wife could and did 
sleep peacefully in their beds! Last but not least, this 
woman with one hundred thousand dollars and more in 
eash and securities was given the cheapest sort of a fu- 
neral, the casket, etce., costing $634.95 (15A). 


Then is a desperate effort counsel for the appellee 
sought to make much of events which happened after the 
March 5, 1955, will had been executed and the testatrix 
had died. Mr. Hilland sought to make much of the failure 
of some of the beneficiaries named in either the February 
7 or March 5, 1955 wills or in both to send flowers or 
attend the funeral of the testatrix or to visit her during 
her last illness or to inquire concerning her well being 
while she was alive, completely ignoring the fact that ap- 
pellee or his wife had her telephone removed about the 
time she entered Leland Memorial Hospital and that no 
telephone was reinstalled until March 1, 1955, Tr. 1218- 
1220, and then an unlisted number was obtained for such 
telephone. (Tr. 579). This Court knows of its own 
knowledge that an unlisted telephone number can not be 
obtained by a second party unless he knows the number. 


Then to further prejudice the jury against the appel- 
lants this same counsel for appellee placed on the witness 
stand Dr. Little; a beneficiary under the will of March 5, 
1955, and the attending physician of the deceased and had 
him testify over the objections of counsel for the appel- 
lants that while attending the deceased she spoke to him: 


“Also, she spoke about her so-called friends who 
would not come to see her” (178A). 
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“That is the reason she was going to leave every- 

thing——”. 

“always discussing her friends, her so-called friends, 

unfavorably, most of them” (Tr. 179). 

“she would complain of the Adlungs going away ou 

week-ends. She talked about that frequently, because 

she seemed to think them as her only friends. And 

she thought a bit of when they would go away on the 

week ends” (Tr. 178) (Italics ours). 

Dr. Little admitted that he had no such conversations 

with the testatrix for two or three months prior to her 
death (180A). 


No mention was made of the distrust of the appellee on 
the part of the testatrix on February 7, 1955, when she 
executed the power of attorney authorizing him to check 
on her commercial banking account and inquired of him 
in the presence of Mr. Tolley whether he, appellee, would 
try to take advantage of her; when she did not want 
Tolley to inquire of appellee concerning Mrs. Hagan and 
Mrs. Gotthardt; that Tolley should deliver the original of 
her will to the American Security & Trust Company for 
safekeeping and was to leave no copies around the house 
or with her; that she tried in October 1954, to get Mr. 
Charles Behrens, her friend since childhood, to leave his 
home and come and live in her house. (Tr. 715, 725) 


Last but not least there was the attempt of this same 
counsel to try the American Security & Trust Company, 
Mr. Benton C. Tolley, and senior counsel for the appel- 
lants, as related in our main brief and as appellee’s coun- 
sel undertakes to defend in his answer brief. 


This Court may be, and is, assured by counsel for ap- 
pellants that Mr. Tolley does not have one dime of in- 
terest in the outcome of this case. He did what any 
reputable lawyer would do under similar circumstances. 
When the will of March 5, 1955, was offered by the ap- 
pellee for probate, Mr. Tolley filed a copy of the February 
7th will with the Register of Wills and Clerk of the Pro- 
bate Court and conferred with beneficiaries of said will. 
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ARGUMENT 
I 
' Some Reversible Errors of the Trial Court 


The trial court, upon objections of counsel for appellee, 
refused to permit a single one of the long experienced 
practical nurses from testifying as to her opinion as to 
the mental capacity of the testatrix to make a valid will 
at the time she attended the testatrix, except one wit- 
ness, Mrs. Taylor who was not asked the question be- 
cause the trial court had ruled out all of the other 
nurses, who preceded her in the witness chair, from 
testifying in this respect. For good measure, he would 
not permit Dr. Lawrence Malin, Director of the Leland 
Memorial Hospital, or nurse Riling, in that Hospital, to 
testify in that respect. Yet he did permit appellee’s wit- 
ness O’Brien, a lawyer, to testify that she did have the 
menital capacity on March 5, 1955, to make a valid will. 
And he did permit appellee’s witness Plaskitt to do so, 
as hereinafter stated. 


The trial court’s charge to the jury is contained in 
appellants printed appendix (47A-63A) and at page 54A 
there is his statement that: 


“Now in that regard you will recall that as to cer- 
tain of the witnesses I sustained objections to certain 
witnesses giving an opinion. I did that on the basis 
that on the evidence as disclosed I did not feel that a 
sufficient foundation had been laid to warrant a con- 
clusion that they knew enough about the situation 
to form an opinion and had not had a sufficient 
opportunity to observe Miss Ross to form an opin- 
ion that should be received in this case.” 


In the case of John J. O’Brien, appellee’s witness, he 
testified that he first saw her in March 1954 at income 
tax time in his office, at which time he advised her what 
to do (Appellee’s 4). He conferred with her on February 
20 and 25, 1955, at the Leland Memorial Hospital for 
approximately an hour each time (75-83A) and he was 
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with her for approximately an hour on March 5, 1955, 
when she signed his draft of a will (Appellee A6) and 
the power of attorney he had prepared. The confer- 
ence of March 1954, has no bearing whatever in the 
case because it was too long before her death and the 
illness which reduced her to “skin and bones,” as re- 
ported by Nurse Hamilton (148A). 


After the three conferences on February 20 and 25 and 
March 5, 1955, of approximately one hour each, the lay- 
man O’Brien, so far as medicine and surgery are con- 
cerned, was permitted by the trial court to testify that 
on Merch 5, 1955, following her screaming all night of 
March 4-5, 1955, and following her claim that Nurse 
Fletcher was trying to beat her up and of trying to 
take her money, said testatrix was capable of making a 
valid will (184A). 

By way of contrast, the trial court would not permit 
Dr. Lawrence Malin to testify whether, in his opinion, she 
was rational at the times he saw and heard her. Dr. 
Malin’s qualifications and experience as a physician and 
surgeon were stated in his testimony. By way of sum- 
mary he was not only a physician and surgeon who had 
served his internship, but was the Director of the Le- 
land Memorial Hospital and personally seeing from 60 
to 100 patients a day (92A). He testified that while 
he did not treat the testatrix, as she had her private 
physician, he saw the testatrix about 15 times during 
the same 20 days while she was in the said hospital and 
he heard her every day, screaming and hollering. (93A- 
94A). This physician and surgeon also testified that 
he looked in her room. on several occasions to see 
if there was anything she needed right away and just 
what the situation was (94A). 


The trial court stated out of the presence of the jury 
that: 
“IT am perfectly clear he hasn’t seen or observed 


her sufficiently at the time to have an opinion as to 
her mental capacity (97A-98A). 
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Immediately thereafter the following took place which 
is most difficult to understand: 


“MR. HILL: Q. Would you describe the voice of 
Mamie Ross? A. There were times when the 
screaming would recur, it reminded me of a—. 

“MR, HILLAND: I object Your Honor, 

“THE COURT: You have answered the ques- 
tion, Doctor. 

“MR. HILL: Did you say he could answer the 
question? 

“THE COURT: No. I say I sustain the objec- 
tion”. (98A). 

There is no possible basis for reconciling the action of 
the trial court in admitting the testimony of O’Brien as 
to mental capacity and and in refusing to admit the testi- 
mony of physician and surgeon Malin! 


Also the trial court committed reversible error in re- 
fusal to admit mental capacity testimony by Nurse Riling, 
on the staff of the Leland Memorial Hospital. The ques- 
tion was asked whether this Nurse would say whether 
the testatrix was aware of what went on around her 
(101A). While not a registered Nurse, this practical 
nurse was 52 years of age; was an aide in the hospital; 
bathed the testatrix, changed her gowns; and at times 
helped her on and off of the commode; and was in her 
room ‘when bathing her and changing her clothing for 
about three fourths of an hour each time (100A). This 
nurse was on duty during February 1955 except for 
‘two days each week and since she was on duty from 
February 8 to February 28, 1955, except for two days 
off duty each week, she had occasion to see the testa- 
trix on some 16 days (99A) for about three quarters 
of an hour each time. In other words she had occasion 
to see and be with the testatrix many times more than 
the total of approximately three hours which O’Brien 
claims he saw the testatrix—except for the one con- 
ference in his office some 18 months or so before she 
died.’ An intelligent woman, 52 years of age, as was 
Nurse Riling is at least, to put is mildly, as capable 
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of judging the mental capacity of a very sick person 
she daily bathed and whose gowns she changed and who 
she daily helped on and off a commode at frequent 
intervals for some sixteen days as is any lawyer the 
age of Mr. O’Brien who saw such person once in 1954, long 
before her illness, and at short intervals aggregating 
approximately 3 hours on three different days, and more 
particularly when that lawyer was as busy in the courts 
as O’Brien claimed to be (80A), having to work at nights, 
even to the typing of wills for his clients (80A, 814A)! 


Then there were the six named nurses called by ap- 
pellants (there was a seventh unknown one who was 
not called) as well as an eighth nurse, a Mrs. Duff, 
called by the appellee. All of these nurses were hired 
and fired by the appellee or his wife or both and except 
for the unknown one, whom he claims to have paid in cash, 
(Tr. 1344-1345) and Mrs. Duff, (Tr. 1333), the appellee 
paid them by checks drawn on the account of the testa- 
trix in the commercial bank. 


The first nurse on duty with the testatrix was Mrs. 
Ellen O. Taylor, who had been a practical nurse for 
about 30 years. She went on duty when the testatrix 
arrived at her home during the evening of February 
28, 1955, and for the first three days and nights she 
waited on the testatrix around the clock. Thereafter 
for the balance of the week commencing February 28, 
1955, she had the day shift of 12 hours each day and 
other nurses were secured for the night shift of an equal 
number of hours. She voluntarily quit at the end of 
the week. Mrs. Taylor was the last of the nurses to 
testify in this case and due to the continued refusal 
of the trial court to permit the other nurses from stating 
an opinion as to the mental condition of the testatrix, 
she was not questioned on that point. We could hope 
that this Court would read the entire testimony of this 
witness in ‘the transcript filed with the Clerk of the Court. 


Mrs. Fletcher was on duty for the night of March 
4.5, 1955. She was a widow, the mother of seven children 
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and 56 years of age. As previously stated herein and 
in our main brief she testified that during the night of 
March 4-5, 1955, the testatrix claimed that said nurse 
was itrying to beat her up and trying to take her money 
(146A) and that she screamed and hollered all night 
long and did not go to sleep (145A). This nurse is 
the one who telephoned to the Adlungs around 3-4 a.m., 
on March 5, 1955 and stated she could take it no longer 
and was quitting the job. (145A). Near the conclusion 
of her testimony the following took place: 


“Q. During the time you were on duty, was 
Mamie Ross aware of the things that were going 
on around her? 

“MR. HILLAND: I object your honor. 

“THE COURT: Objection sustained. 

“BY MR. HILL: In your opinion, based on your 
observations as a nurse and mother and wife, would 
you say on the date of March 5th 1955, whether 
Mamie Ross was of sound or unsound mind? 

“MR. HILLAND: I object. 

“THE COURT: Objection sustained. 

“MR. HILL: May we come to the bench, Your 
Honor? 

(Bench conference) 

“MR. HILL: We would like to make a proffer 
of proof: That if this witness were allowed to an- 
swer this question, she would say she was definitely 
of unsound mind and totally unaware of what was 
going on around her.” (146A-147A). 


It ‘would seem to be self-evident that this nurse, 56 
years of age, the mother of seven children and exper- 
ienced in nursing sick people (the exact period not be- 
ing shown in the record) after an all night experience 
with a woman screaming and hollering all night long, 
who did not sleep at all during the night, and who un- 
justly charged that the nurse was trying to beat her 
up and trying tto take her money, had had enough ex- 
perience with the sick person to express an opinion as to 
that person’s mental capacity to then make a deed, will 
or contract. The approximate 10 hours or so that this 
nurse had with the testatrix, which proved to be about 
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4 days prior to her death, was approximately three times 
the length of time that O’Brien had with her, excluding 
the 1954 period of a short time some 18 months be- 
fore her death. Moreover attending to sick people was 
the profession of Mrs. Fletcher while O’Brien is no’ 
shown to have had any experience with sick people or 
people on their death bed! 


In any event it was for the jury to determine what 
weight would be given to the testimony of Mrs. Fletcher. 
We think certainly the trial court committed reversible 
error in excluding the evidence relating to the night 
before the will of March 5, 1955, was executed. 


A third practical nurse on duty with the testatrix 
came on day duty in the early morning of March 5, 
1955, and was released that evening by the appellee, she 
was Mrs. Mozingo of Culpepper, Virginia, who substituted 
for Mrs. Taylor on March 5, 1955, while she attended 
her church services. Mrs. Mozingo was a widow who 


had five children. We need not repeat the statements 
concerning Mrs. Mozingo and her part in the events of 
March 5, 1955, as they have been fully stated in the 
Chronological Statement of Facts. She had had 12 to 
15 years experience as a practical nurse (102A). Near 
the conclusion of Mrs. Mozingo’s testimony-in-chief she 
was asked the following question by appellants’ counsel: 
“From your observation and association with 
Mamie Ross for the period of time would you say 
that she was of sound mind”, to which appellee’s 
counsel objected. (109A). 

The Court summoned counsel to the bench and after 
discussion, sustained the objection. A proffer of proof was 
then made to the effect that if the witness was permitted 
to answer the question she would state it as her opinion 
that the testatrix on the date of March 5, 1955, was not of 
sound mind and capable of executing a valid deed or con- 
tract. (110A). 


Here again the period of approximately 12 hours that 
this Nurse was with the testatrix was approximately 
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four times as long as O’Brien had been with the testa- 
trix on February 20, 25, and March 5, 1955 and the 
nurse, being a trained and experienced nurse of ten to 
fifteen years experience was far better qualified to judge 
the mental capacity of the testatrix than O’Brien. Cer- 
tainly the evidence was for the jury to weigh. The trial 
court committed reversible error in refusing to permit 
such testimony to go to the jury. 


A fourth nurse on duty with the testatrix the night 
of March 5-6, 1955, was Mrs. Helen Hebert, a practical 
nurse who was 50 years of age, the mother of one child 
and who had been practicing her profession since 1930 
(Tr. 543), or on March 5, 1955, for a period of approxi- 
mately 25 years! Mrs. Hebert testified that the testatrix 
repeatedly stated: “Oh, dear Jesus, take me” and to ask 
for suppositories and screaming when she could not get 
them (Tr. 546). This nurse testified that she offered 
the testatrix a glass of orange juice and she refused it; 
that she then placed her on the commode; and later 
offered her the same glass of juice which she drank. 
(Tr. 549). Appellants’ counsel inquired of Mrs. Hebert 
whether in her opinion the testatrix knew what was 
going on around her, to which there was an objection 
and the objection was sustained (Tr. 550). The same 
counsel then asked Mrs. Hebert the following question: 

“From your observation of Mamie Ross, in your 
experience with her as a nurse for the period of 
twelve hours, would you say that on the date of 
March 5, 1955 she was of sound mind. (Tr. 551) 

There was an immediate objection, whereupon the trial 
court questioned the witness about the approximate length 
of time the testatrix slept during the night and the length 
of time she was awake. The nurse then mentioned that 
she was making some dolls while sitting on the side 
of the testatrix’s bed and that she commented the dolls 
were pretty and that the nurse was pretty. The court 
then sustained the objection (Tr. 552). This nurse es- 
timated the weight of the testatrix after having helped 
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her on and off of the commode many times, at 60 pounds 
and stated that the testatrix had a shrill voice (Tr. 553). 
The appellee terminated the services of this nurse the 
next morning, or the morning of March 6th 1955 (Tr. 
559). 


Again we insist that this nurse, Mrs. Hebert, had 
ample time and opportunity within a period of some 
12 hours with the testatrix to form an opinion of her 
mental capacity; that the jury should have been per- 
mitted to receive the testimony and give it such weight 
as the jury thought proper. This period of some 12 
hours of experience by Mrs. Hebert with the testatrix 
is near 4 times as long as the experience which O’Brien 
had with her, again excluding the 1954 experience for 
reasons hereinbefore stated. 


The fifth practical nurse on duty with the testatrix was 
Mrs. Hamilton, also a widow, 62 years of age, who had 
been engaged in trained practical nursing for 20 some 
years. She went on duty on the night shift of 12 hours 
on Sunday night, March 6th and remained on night duty 
with the testatrix each night to Thursday morning at 
1:00 a.m., when the patient died. This witness and Mrs. 
Taylor were on duty longer than any of the other nurses, 
all of whom, we repeat, were hired and fired by the ap- 
pellee except Mrs. Fletcher who voluntarily quit after 
one night and Mrs. Taylor who voluntarily quit after 
one week, three days of which she had continuous day 
and night duty with the testatrix. 


In addition to the pathetic condition of the testatrix, 
which Nurse Hamilton described (Tr. 585-586) on Sun- 
day evening, March 6th—just one day after the March 
5, 1955, will had been executed, this nurse testified that on 
Tuesday she went into more or less of “a coma, she was 
practically lifeless”; when “Wednesday morning came 
she was in a complete coma, from which she never 
emerged and Thursday morning at approximately 1:00 
a.m., she was dead. (Tr. 588) 
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Near the conclusion of this nurse’s testimony, counsel 
for the appellants asked her: 

“From your observation and experience with 
Mamie Ross at the time you stated, did you form 
an opinion as to her mental condition on the date 
of March 5, 1955 (Tr. 590). 

Counsel for appellee objected, the court permitted her 
to answer whether she had formed an opinion; in fact the 
court asked the witness the question. The nurse started 
to answer and said “Well, I formed ” at which time 
counsel for appellee asked to be heard and stated that 
March 5, 1955 was before the nurse had seen the testatrix, 
whereupon the court announced that he would sustain 
the objection (Tr. 591). Appellants’ counsel then in- 
quired of the nurse witness whether she had formed an 
opinion as to the mental capacity of the testatrix on 
March 6th, 1955 to which there was an objection and 
the objection sustained and there was the same ruling 
as to the question whether she had formed an opinion on 
March 7th 1955. (Tr. 591). 


Again by way of contrast, a farm woman, Mrs. Plas- 
kett, who had delivered eggs from time to time to the 
testatrix over a period of some years, and who is a 
beneficiary to the extent of $500.00 in the March 5, 1955, 
will, was called as a witness by the appellee. This wit- 
ness did not see the testatrix while she was in the Le- 
land Memorial Hospital. She fixed but two occasions 
when she saw the testatrix after she was returned to her 
home on February 28, 1955, and before her death approxi- 
mately 9 days thereafter. One time was fixed as being when 
Nurse Taylor was there and another time on Monday 
March 7th, the day preceding the following Tuesday 
at which time Nurse Hamilton testified she went into 
“more or less of a coma, she was practically lifeless”. 
This ‘Mrs. Plasket testified that she talked with, the tes- 
tatrix on both occasions (Appellee, 140-141) and had 
known her for approximately 26 years (Appellee 136). 
Plaskett admitted that the talks were short ones (Ap- 
pellee, 140). 
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Counsel for appellee then asked Mrs. Plaskett whether 
in the afternoon of March 7th, when she was there or 
claimed to be, she had formed an opinion as to whether 
the testatrix was of sound and disposing mind and 
memory and capable of executing a valid deed or con- 
tract but the court sustained an objection thereto (Ap- 
pellee 147). The court reminded appellee’s counsel that 
the court had sustained an objection made by him to 
the testimony of one of appellants’ witnesses as to her 
mental capacity on March 7th (Appellee 147). Appel- 
lants nurse witness was Mrs. Hamilton who was not per- 
mitted to testify as to her mental capacity at any time, 
as above related. 


Counsel for appellee was finally permitted to ask Mrs. 
Plaskett the following question: 


“On the day Mrs. Taylor was there, when you 
visited Mamie Ross on that day, in your opinion 
was Mamie Ross of sound and disposing mind and 
memory and capable of executing a valid deed or 
contract? A. She certainly was. 

“MR. HILL: I object. 

“THE COURT: Objection overruled.” (147 Ap- 
pellee A) 

The trial court was certainly confused as to just when 
Mrs. Taylor was there at the home of the testatrix (Ap- 
pellees A 148-149) The evidence fully and completely 
shows, aS we have above pointed out, that Mrs. Taylor 
left for church in the early morning hours of March 
5th and did not return until sometime between six and 
seven in the evening and that Mrs. Mozingo substituted 
for Mrs. Taylor on that day. 


Mrs. Plaskett had seen the testatrix on two occasions 
after she returned to her home from Leland Memorial 
Hospital for a few minutes each time and one of the 
times, March 7th was two days after the will of March 
5, 1955, had been executed by her and just one day 
prior to the time she went into a coma, “she was practi- 
eally lifeless” and the next day, Wednesday she went into 
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a coma from which she never emerged. Yet this lay 
witness was permitted to testify as to the mental con- 
dition of the testatrix on some uncertain date “when 
Mrs. Taylor was there’. To make confusion worse con- 
founded the trial court concluded that he had made a mis- 
take in striking the testimony of Plaskett as to the 
soundness of mind, or mental capacity of the testatrix 
on March 7th, two days after the will had been executed 
and he stated that he would permit the question and 
answer to stand (Appellee 152). It is also certain that 
this witness of the appellee was confused and stated 
time and again that she could not remember. (Ibid 
153-154). She first testified that she did scream and 
holler (Ibid 155) and that she did not scream and 
holler (ibid 157). No credence whatever should have 
been given to the testimony of this witness much less 
permitted by the trial court to express an opinion as 
to the mental capacity of the testatrix to make a valid 
will. 


The appellants insist that the trial court committed 
reversible error in each of the above cited instances in 
preventing the jury from receiving the testimony of their 
‘nurse witnesses as to the mental capacity of the testatrix 
to make a will during the period they were respectively 
on duty. The weight of the evidence was for the jury 
to determine. Certainly the trial court committed re- 
versible error in admitting the opinion testimony of 
O’Brien and Plaskett and refusing to admit the opinion 
testimony of these nurses and Nurse Riling, and Dr. Malin 
as to her mental capacity to make a valid will. We ad- 
mit that nurse Taylor was not questioned in this respect 
nor was nurse Duff. But all of the others were ques- 
tioned in that respect with results as stated. 


This Court is reminded that these nurses and Dr. 
Malin were not ordinary laymen and laywomen. They 
were long experienced nurses and Dr. Malin was an 
experienced physician and surgeon. Sickness and even 
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death were a part of their profession. Ten to twelve 
hours on duty with the sick and dying are enough to en- 
able such trained people to form an opinion as to the 
mental capacity of the sick person to make a valid 
will. As we have repeatedly stated above neither O’Brien 
nor Plaskett was a trained and experienced nurse or 
physician and surgeon and neither ever served as a Di- 
rector of a large hospital and staff, as did and does 
Malin. 


We claim that whatever discretion the trial court may 
have had in this respect, was grossly abused by said 
Court to the very great prejudice of the appellants—not 
only in denying the jury the benefit, if any, of the tes- 
timony of these nurses and the physician and surgeon but 
in creating in the mind of the jury that counsel for the ap- 
pellants did not know how to try this case or had no case! 
The indisputable fact is that the trial court permitted the 
layman O’Brien and the laywoman Plaskett to state to the 
jury their opinions as to the mental capacity of the testa- 
trix to make a valid will on March 5, 1955, and refused to 


permit Dr. Malin and the nurses called by the appellants to . 


express an opinion in the matter. The court erred in refus- 
ing to permit these nurses or Dr. Malin to express their 
respective opinions in the matter; and the trial court 
erred in his discriminatory rulings as between the two 
groups of witnesses in this respect. 


IN SUMMATION 


The testatrix was in the complete custody and control 
of the Adlungs when the appellee obtained her signature 
to the March 3, 1955, letter addressed to the custodian 
of her first will of February 7, 1955, and when she exe- 
cuted the second will of March 5, 1955. The record is 
replete with testimony that the testatrix was in a wretched 
physical and mental condition. The appellee was guilty 
of undue influence and coercion. The refusal of the trial 
court to permit appellants’ witnesses to express their 
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opinion as to the testatrix’s mental condition thus was 
highly prejudicial and had the effect of excluding the only 
evidence on this vital issue which was available to the 
appellants. 


Further the refusal of the trial court to give prayer No. 
7 of its equivalent under these circumstances was doubly 
injurious to the appellants. 


For the foregoing reasons, and the reasons stated in 
our main brief, this case should be reversed and returned 
to the trial court with direction that it grant a new trial. 


Respectfully submitted, 


O. R. McGuire 
V. O. Hix 
Attorneys for appellants. 








